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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Second Reading 

Resumed from 20 October. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [11.36 am]: I note with 
regret that the parliamentary secretary representing the Attorney General is away dealing with urgent business, 
which is unusual, and I look forward to him emerging unscathed and participating in this discussion with us.  

Last night, when I commenced outlining the Labor opposition’s views on the Prohibited Behaviour Orders Bill 
and our concerns about the implications for a range of people in the community if this legislation goes through, I 
quoted an article on Wangle by Mr Hylton Quail, president of the Law Society of WA. In his article, Mr Quail 
made reference to the two different types of young people who present to the court and their attitudes and 
approaches. The second group he referred to was what might be called the “tough cases”; that is, the young 
people who come back week after week with a variety of issues. In his view, there would be absolutely no value 
in naming and shaming the members of this particular group because these young people would see having their 
images put out into the public arena as a badge of honour. I know that the Aboriginal Legal Service has also 
made reference to that. Hylton Quail makes a pertinent point in this article — 

Naming and shaming will not advance the rehabilitation of these young people and turn them into law-
abiding citizens. They will be stigmatised and ostracised in their local communities, only increasing 
their identification with their immediate peer group.  

That is a valid point because any discussion of this legislation has been about the measures that will be taken to 
allegedly modify offenders’ behaviour. I cannot recall any discussion on the government’s side about what it will 
do to try to modify offenders’ behaviour through rehabilitation. I will be interested to hear how the government 
will address those matters when the parliamentary secretary eventually returns. I hope someone on the other side 
is taking notes on the parliamentary secretary’s behalf. It is of real concern that the government, despite this 
tranche of legislation that applies a range of these punitive measures, is still not talking about taking positive 
action to change people’s behaviour. It is talking only about taking negative action, which, in some ways, will 
reinforce the activities of these young people and encourage repetitive behaviour. Mr Quail goes on to say — 

It is also completely anomalous that a 16 year old convicted of a graffiti offence, objectively involving 
only minor property damage, could be named and shamed whereas a 17 year old convicted of a far 
more serious offence, including even homicide, would not have his or her identity revealed to the 
public.  

I thought that was a very pertinent point. Last night the government provided a list of offences that are the types 
of matters that could be considered for prohibited behaviour orders in circumstances in which a person has been 
convicted of two offences and the court or the prosecution are of the view that putting a PBO in place may 
prevent other types of activities occurring. Last night, when I looked at the comments made by the Attorney 
General when he dealt with this bill in the other place, he was talking about matters related to disorderly conduct. 
He talked about putting in place the list of matters that would come under “disorderly conduct”. In fact, on a 
number of items listed on this page that was provided last night, he ran through, in general terms, what he was 
thinking for “disorderly conduct”, but the Attorney General, in his second reading speech and in commentary in 
both the media and in the Wangle article that I referred to last night, talks about antisocial behaviour. It is 
antisocial behaviour that has been pitched to the community as being low level. In the article, he gave the 
examples of graffiti, hooning, shoplifting, abusive language, and a range of other things. The list we were given 
contains the offences that a person must commit one or more of over a three-year period to receive a PBO. I had 
cause to read through it again last night, and most of the offences are of a criminal nature; they are not low-level 
antisocial behaviour. These are all things that I would imagine—I look to one of my colleagues who has a legal 
background —  

Hon Ed Dermer: I am happy to oblige, but I have no legal background.  

Hon KATE DOUST: No legal background but — 

Hon Ed Dermer: But happy to oblige in any other way! 

Hon KATE DOUST: The member is always happy to oblige in any other way! 

Perhaps Hon Nick Goiran might cast his eye over this list and explain these things to me. The headings above 
each of the items in the list are “Criminal Code”, “Bush Fires Act”, “Road Traffic Act”, “Misuse of Drugs Act”, 
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“Prostitution Act” and “Weapons Act”. I imagined that these matters listed would carry a very severe penalty, 
with either a fine or imprisonment attached to a breach of that type. They are offences for which the courts could 
impose a quite severe penalty. I would imagine that the court would regard all the matters here as being at the 
upper echelon of breaches of the Criminal Code or beyond low-level antisocial behaviour.  

When the parliamentary secretary responds, I would be interested to know when the government moved from 
saying that this is about antisocial behaviour and the descriptors it used, to now referring to it as being disorderly 
behaviour and applying quite a different set of issues that could be looked at. This is vastly different from the 
way the community has perceived the message the Liberal Party originally gave, when it came out, as part of its 
election commitment, and said, “We’re going to deal with these serial offenders, this repeat behaviour, this 
antisocial behaviour; and these are the things we are going to do.” The information given to us last night casts 
this in a very different light. I am pleased to see that the parliamentary secretary is now able to continue listening 
to what I have to say about this bill. The parliamentary secretary told me, in a discussion we had late last night 
after we left this chamber, that this bill is about volume. I talked last night about my concern about how this bill 
defines a serial offender as being a person who has had one or two instances of antisocial behaviour. When I 
look at the list that was provided by the government, I imagine that if a person is convicted on any one of these 
types of activities, he or she would probably receive a hefty fine, or incarceration. If a person repeated that type 
of behaviour, the penalty would be far more severe and for a longer period of time, if it was imprisonment, than 
if it was an antisocial behaviour issue related to shoplifting, graffiti, abusive language or a brawl in the streets—
all those types of things. The government needs to clarify for all of us what this bill is about. Is it about low-level 
antisocial behaviour or is it about higher order types of criminal behaviour, as recorded on this list? In his second 
reading speech in the other place, the Attorney General referred to those types of offences as being disorderly 
behaviour. I would appreciate knowing what we are dealing with. If we are dealing with disorderly behaviour, if 
we are dealing with criminal activity, that is a different issue from what has been put out into the public arena by 
the government.  

Coming back to Mr Quail’s comments, he also made reference to what has occurred in Britain, and how the new 
government and the Home Secretary have said they want to replace their current system with simpler sanctions 
that are both easier to obtain and to enforce. We have already referred to the fact that additional police or 
resources will not be provided to deal with this matter. If this information is released to the public, if PBOs are 
applied to people, how will it be monitored? How will it be managed? I do not know how the government would 
do that. I think simply putting pressure on members of the public to do so is fairly appalling and will not actually 
provide any degree of effectiveness at all.  

Mr Quail concludes his commentary on this bill by saying — 

There is something fundamentally wrong with a law that will allow the imprisonment of children for 
acts of nuisance or even lawful behavior that is not an offence except in relation to them.  

That goes to what I have just been talking about. Is this bill about low-level incidents or is it about serious 
criminal activity? The government needs to clarify that because the commentary has been more about low-level 
antisocial behaviour, albeit repeated, not about the types of issues that were put in front of us last night.  

I want to move on and say that there has been other commentary made by other groups in the community. The 
Youth Affairs Council of Western Australia has provided a submission. Based upon some of its concerns, I 
advise the parliamentary secretary that the opposition has placed on the supplementary notice paper a range of 
proposed amendments to this legislation. We will be interested in discussing those when we eventually get to the 
committee stage.  

In other comments in the media, people have been quite blunt about their views. A leading academic, Associate 
Professor Julian Bondy, is a specialist in juvenile justice at the Royal Melbourne Institute of Technology 
University. He was quoted on Perthnow in December 2009. He regards this legislation as medieval. I think 
Mr Hylton Quail has made similar types of comments. Associate Professor Bondy said — 

It’s basically the modern-day equivalent of putting people in the stocks.  

Putting people’s names, photos and locations on the net is the equivalent of putting them out in the public square 
with their heads and hands in stocks so that people can take fair aim at them with whatever they want. That is the 
concern. It is the same type of thing. The example I used last night was putting out the “Wanted” notices on the 
old sheriff’s office; in this case, we are simply putting it out onto the net. The information will not just be 
localised in Western Australia; images will be put out right across the country and right across the world. People 
are fair game once their images are out there. This bill enables other people to pick up those images or that 
information and use them in any way, shape or form in which they want to. That is a major concern. Mr Bondy 
goes on to say — 
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The research shows it’s only effective in very specific circumstances and these do not include simply 
producing a rogues gallery for public pillory. 

… 

The emphasis for juvenile offenders should be on rehabilitation, not retribution … 

The point is to give young people a chance to change direction, to support them in moving away from 
criminal and anti-social behaviour, which public shaming will not help to achieve. 

I think that is a very salient point. I have real concerns with the direction that this government is going in. If we 
look at the raft of legislation that has come through and legislation that we still have to deal with as we go into 
the next few months, and indeed the next couple of years, I hate to think what this government will put forward 
in due course. I sometimes think that we will turn up one day and there will be legislation that will just simply 
tell us the limits of what we can do; it will not tell us what we can do but just what we cannot do. I wonder 
sometimes if the Minister for Police would in fact like to have people microchipped so that he can monitor and 
manage everything that they do, because that is the way it is going. It is all a bit of Fahrenheit 451 or Big 
Brother. I know that the parliamentary secretary is a movie buff, so I am sure that when he comes to reply, he 
will find the appropriate piece of cinema or theatre. 

Hon Michael Mischin: You are sounding more and more like the member for Mindarie all the time. 

Hon KATE DOUST: I admire the member for Mindarie. I think he is a very clever fellow. He always stands up 
for the rights of the vulnerable. 

Hon Sally Talbot: He is cleverer than many of his colleagues. 

Hon KATE DOUST: Yes, indeed, and much more successful. 

This legislation has not been adopted elsewhere. Where these matters have been considered in other places, the 
various Parliaments have expressed their concerns about how this range of orders will be implemented. They 
have all been picked up by different types of names. The concern has also been about the implications for the 
people they will target. The biggest area of concern is about young people. This legislation provides that if 
people are over the age of 16 and they have had more than two convictions for antisocial behaviour, and the 
courts and prosecutors believe that they will continue to behave in an antisocial way, a PBO can be enforced. 
There is concern about how a young person would deal with that and what type of negative impact it would have 
on a young person’s life. The New South Wales Parliament in 2008 conducted a review into some legislation it 
was looking at, which was the Children (Criminal Proceedings) Amendment (Youth Conduct Orders) Bill 2008. 
Its Legislation Review Committee came out with a range of concerns about the implications of that legislation, 
which I do not think are all that different from what we have in front of us today, albeit that legislation, as I 
understand it, had a pilot program that was restricted to certain areas of New South Wales—I think three 
particular areas. The committee made a range of recommendations about either modifying or rejecting that 
legislation and it expressed its concern about the implications for children and young people. Other members 
will talk at length about how this legislation will have a negative impact on young people. 

I want just to go through some other issues, which arose when we had the briefing and on which I would 
appreciate the parliamentary secretary providing information. I think I have already asked him about the 
submission of the Commissioner for Children and Young People and whether he will be able to table it or 
provide information to the chamber on her views about this legislation and its implications for young people. 
The parliamentary secretary has already provided a very interesting list of behaviours or activities. I hope that he 
will provide detail of the research that forms the government’s policy and the research that he has about the 
effectiveness of these types of orders. I would also be interested in knowing how the government plans to deal 
with the privacy implications for the families or people who live with those people who will be named and 
shamed under this legislation, because it will not be just those individuals but their families and those who live 
with them, or friends if they are young people who are not living with their families. In some ways, therefore, it 
will not be just the individual the government is trying to modify; it will actually create other problems for 
people who reside at the same address. As I said earlier, these days it is not too difficult to work out the actual 
street number and address of individuals. I have not made reference to this before, but it applies particularly to 
people who live in remote or regional areas. The government needs to provide information on how it will 
provide protection for those people who will be quite innocently caught up in this legislation, so they will not 
have any negative impacts on their lives because of the activities of other people. 

There is also concern that this legislation will be made retrospective. We question why that will happen. I 
imagine that this bill will go through at some point. I imagine that there will be a lot of people out there who may 
have committed an offence when they were quite young. If they have not gone beyond that three-year period and 
if they, being unwise or foolish or for some other reason, become involved in another situation that leads to a 



Extract from Hansard 
[COUNCIL - Thursday, 21 October 2010] 

 p8121b-8151a 
Hon Kate Doust; Hon Linda Savage; Hon Matt Benson-Lidholm; Hon Dr Sally Talbot; Hon Michael Mischin; 

Deputy President; Hon Giz Watson; Hon Ljiljanna Ravlich; Hon Jon Ford 

 [4] 

prosecution, I imagine that there would be quite a number of people who would be caught up by this. I do not 
know the government’s thinking on that; whether it is just about getting a quick media hit to say that it is really 
working and that we should look at all those people who will now have to change the way they behave. I would 
have thought that if this legislation was to be introduced, it would start off from a particular date and the 
government would not try to use it as a catch-up for people who may have committed offences in the past. Let us 
face it; sometimes people make a mistake and they need to be able to move on, but I do not think this legislation 
will enable that to happen. 

We asked if the police would be given extra resources to deal with the legislation. The response provided to us 
was that if the police needed extra resources, they would simply have to apply for them through the normal 
budget processes. I wonder sometimes if this is going to be like other types of legislation that have gone through 
the Parliament, where added burdens have been placed on the daily work of police when they have to monitor or 
manage other situations. One issue that has arisen recently has been the smoking issue. When people smoke in 
certain areas—be it beaches, parks or wherever—police or others will have to monitor it. We all know that will 
not happen because the police will be focused on more important issues of people breaking the law, causing 
injury or damage or a range of other things that were listed on the document we saw last night. I therefore 
wonder how effective this is going to be and whether the police will have the time or the personnel to deal with 
these types of issues. It is a real concern that, although the government is putting this legislation up, it is not 
going to be doing anything to reinforce it. 

Another matter I will raise here is that I cannot recall any discussion in the briefing about amendments. We 
thought that when the bill came into this place, the government was quite satisfied with it. I notice that on the 
supplementary notice paper the government has placed a range of additional and new amendments to the 
legislation. I would be interested in the parliamentary secretary, in his reply and then in committee, explaining to 
us exactly why the government has sought at this stage to amend the bill, given that there was an extended 
debate in the other place and that the Attorney General himself would have had the opportunity to make those 
changes at the time. I would be interested to know why these changes are being put forward here and what their 
implications will be. 

I will begin to conclude my comments on this bill, which the opposition will not support. We are concerned 
about the negative impacts that this legislation will have on a range of people in our community, including young 
people, Indigenous people, homeless people and people with mental health issues. People could be caught up in 
this legislation, and it could have very negative impacts on their lives. These are concerns that have been echoed 
by the Aboriginal Legal Service, the Youth Affairs Council of Western Australia and a range of academics and 
members of the legal fraternity. We are concerned that this bill will deal with people as young as 16 and we do 
not understand why it is not limited to people over the age of 18. We are concerned that the bill will not deal 
only with the low-level antisocial behaviours that were initially indicated by the government. In fact, as we 
discovered last night, the range of disorderly behaviours the government is now referring to are, more often than 
not, behaviours that could be deemed to be at the higher echelon of criminal behaviour and should be treated in a 
different way. The courts already have a raft of legal mechanisms in place that can be used to deal with antisocial 
behaviour and other activities, so we do not understand why the government does not seek to boost those 
mechanisms, or why it needs to add this legislation when there are options already in place. 

There is no empirical evidence to establish or to prove claims that this bill will rectify the community behaviours 
that the government claims need to be dealt with. The government has not mentioned rehabilitation at all in this 
legislation or in its discussions about prohibited behaviour orders. We are also concerned that the government 
will make this legislation retrospective. The government claims that the legislation will deal with only a small 
number of people, and we will be interested to find out what the real number will be, given that it will impact on 
a wide range of people. We are concerned that the government is not addressing the core problems in the 
community that lead to these types of behaviours, that this is just a punitive bandaid approach, and that resources 
will not be allocated to provide support for families and individuals to address these issues at the core and 
encourage people not to participate in these sorts of activities. We encourage the government to look at 
alternative ways to change behaviours. I gave the example last night of the Public Transport Authority’s new 
program to address graffiti issues, which I think is a very positive and proactive method of addressing those 
behaviours. We have already seen cost savings in that type of change and a reduction in the amount of graffiti 
being applied on PTA sites. I encourage the government to think more outside the box in its approaches to these 
issues. 

This legislation raises more questions about these issues than it provides answers or solutions. When we get to 
the committee stage, it will be very interesting to hear how the parliamentary secretary responds to all these 
questions, because there are many issues that need to be clarified in this legislation. The Labor Party is 
concerned that in trying to find a bandaid solution, the government has cast around for a model that it can put in 
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place and has simply adopted the UK model, regarded as a failure even by the British government, which is 
currently seeking to replace it with a simpler solution that will actually achieve results. I have always thought 
that if we are going to implement policy, it has to be something that is easy to manage and attainable, rather than 
complex and punitive.  

This legislation is a disaster waiting to happen. We do not believe that it will actually modify behaviour; indeed, 
we believe that, for a range of people, it may actually encourage more antisocial behaviour. We believe that it is 
both poor public policy and poor legislation. We are concerned about the privacy implications for families and 
the potential for vigilante action by some elements in our community against people who have been “named and 
shamed”. We also have concerns about the potential implications for people who are named and shamed with 
regard to their current or future employment opportunities, and the response by employers. We are concerned 
about how such people will interact with the rest of the community and their peer groups. There is also the 
potential for abuse of the information that will be available on the internet and we are concerned about how it 
could be transformed into other forms of misuse in the community. Hon Sally Talbot has a few examples of such 
misuse of information in the UK, which has led to further intimidation and abuse of individuals and does not 
assist in rehabilitation or changing behaviours. I note also that there is a review period in the legislation, and I 
would like to talk about that a bit more during the committee stage. 

Although we acknowledge that there are issues in the community that need to be dealt with, and that we need to 
encourage people to change their behaviour, we do not believe that this legislation is the vehicle to do that. In 
fact, we believe that naming and shaming individuals will potentially exacerbate these types of negative 
behaviours and will create further ramifications for the community. We do not think that it is good policy and we 
do not think it is good legislation for this state. The government already has a range of options in place to deal 
with these types of behaviours, and we think that this is just another bandaid solution, another set of smoke and 
mirrors, to try to convince the community that the government is tackling law and order issues. We do not 
believe that this legislation will deliver to the community what the government has said it will. We will oppose 
this legislation, and when we get to the committee stage, we will be going through it in great detail, because we 
believe that the government needs to provide real answers and real solutions to these problems, and not just a 
feel-good document that does not actually provide any answers. 

HON LINDA SAVAGE (East Metropolitan) [12.08 pm]: I rise to speak against the Prohibited Behaviour 
Orders Bill 2010, which I believe to be a seriously flawed bill. The bill allows the prosecution or the court to 
apply, on its own initiative, for a prohibited behaviour order for anyone who is 16 years or older. A prohibited 
behaviour order can then be granted if the court is satisfied that the person has been convicted of an offence 
involving antisocial behaviour, which is defined in clause 3 as behaviour that causes, or is likely to cause, 
harassment, alarm, distress, fear, intimidation or damage to property. The court also needs to be satisfied that the 
person has already had a conviction over the past three years for an offence involving antisocial behaviour, that 
the person is likely to commit another offence involving antisocial behaviour, and that a PBO is appropriate in 
the circumstances. 

In the event that an order is granted, clause 34(2) of the bill provides that unless otherwise ordered by a court, the 
CEO of the Department of the Attorney General must publish details about the person on its website, including 
the person’s name, photograph, the town or suburb where the person lives, and the constraints imposed by the 
order in respect of what would otherwise be lawful behaviours. That is, unless a court decides that any or all of 
that information should not be published. In the case of a youth—that is, someone aged between 16 and 18 
years—regard for the welfare of that youth must be taken into account when deciding whether or not to publish 
his or her details. The explanatory memorandum states —  

The purpose of the Prohibited Behaviour Orders Bill 2010 is to provide courts with a mechanism to 
restrict a person who has a history of anti-social behaviour related offences from specified behaviours 
with the intent of preventing that person from engaging in future anti-social behaviour.  

The Attorney General has used a number of mediums to support this bill. On 25 August he wrote the following 
on Wangle —  

There are a small group of offenders, both juvenile and adults, who commit a disproportionate number 
of crimes but, because each offence they commit is relatively low-level, they do not receive significant 
terms of detention or imprisonment. 

In the last three years, there were 20 adults that were sentenced in our courts on more than 20 separate 
occasions. During that same period there were 50 juveniles who each committed more than 50 offences 
each. 
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On a number of occasions the government has, playing to the genuine concerns that the public has about 
antisocial behaviour, particularly drunk and aggressive behaviour, spoken about this group of serial offenders. 
On 11 August the Attorney General said that the government was being selective and that it wanted to target the 
worst offenders who offend against the community. Although the government has said that the bill will target a 
particular group, that is not all that the bill will enable. The bill provides that all that is required is a history of 
one offence and then another conviction within three years before a prohibited behaviour order can be imposed. I 
refer members to clause 8(2) of the bill, which reads —  

Grounds for making a PBO exist if — 

(a) the person — 

(i) committed and was convicted of a relevant offence; and  

(ii) during the period of 3 years after that conviction again committed, and was 
convicted of, a relevant offence; 

and 

(b) unless constrained from certain otherwise lawful activities and behaviour, the person 
is likely to commit another relevant offence … 

In my estimation, that clause refers to the history being a history of one antisocial behaviour conviction. It does 
not refer to the serious serial repeat offenders who were referred to in much of the explanatory memorandum and 
by the government to justify the bill. That means that one previous offence can create a history, which, in itself, 
brings into question the entire rationale for the bill. The rationale of the bill is to play on people’s fears. We 
know that a substantial proportion of the population incorrectly believe that the rate of crime is increasing when, 
in fact, even in the most serious categories, it is stable or decreasing. It is significant that the decreases have 
occurred in many of the most serious offending categories, including homicide, armed robbery, burglary and 
motor vehicle theft. It should be recorded that while all other significant categories of crime have decreased, one 
area that has not recorded a decrease is domestic violence, which has risen by 1.5 per cent. It also worth 
recording in Hansard that it is children and young people—that is, those aged between 15 and 24 years—who 
represent the biggest proportion of victims of crime.  

I refer to the document that was provided last night by Hon Michael Mischin. I have already outlined the 
definition “anti-social behaviour” in the bill. It means behaviour that is likely to cause harassment, alarm, 
distress, fear or intimidation or damage to property. The document was made available only last night. I note that 
it includes some very serious crimes. For example, under the Road Traffic Act 1974, the crime of dangerous 
driving causing death or injury is listed. That provides an indication of the mismatch between the intention 
behind the bill and its wording. I look forward to Hon Michael Mischin explaining why a serious crime, which 
has serious ramifications and punishments, has been included on that list. 

As Hon Kate Doust said, one of the most disturbing aspects of the bill is that once an order is granted, the chief 
executive officer must, unless there are reasons not to, publish a photograph of the person concerned. That 
includes publishing a photograph of a young person aged between 16 and 18 years who may have been 
convicted of only two antisocial acts and who is also deemed likely to commit another relevant offence. That 
person’s photograph will be posted on the Attorney General’s website. As members may recall, last night I spoke 
about the case of Tyler Clementi, an American university student who committed suicide after a video-camera 
recording of his encounter with a young male student was posted on the internet. His response to that publication 
was to commit suicide by jumping off the George Washington Bridge.  

Hon Michael Mischin: He was filmed having sex with someone in the privacy of his own room. What does that 
have to do with dealing with criminals?  

Hon LINDA SAVAGE: The Tyler Clementi case involved an 18-year-old student at Rutgers University. 
Following an encounter that he had with another young man, which was videoed and placed on the internet, 
Tyler committed suicide. The point I am making is that we do not know how young people will respond—
although we can imagine—to being vilified by having their photo posted on the internet, particularly when, as is 
the intention of this bill, that photo can be forwarded endlessly. Hylton Quail, who is both a criminal lawyer and 
the president of the Law Society of WA, has described that as the most repugnant aspect of the bill. As he said, it 
is completely at odds with the fundamental philosophy of our juvenile justice system, which is that children are 
different from adults and ought to be given every opportunity of rehabilitation to prevent them from becoming 
recidivists. I recall some years ago that consideration was given to the idea of publishing in the newspaper the 
photographs of non-custodial parents who did not pay child support. I think that idea was based on a practice in 
the state of Texas whereby those who did not meet their child support payments had their photo published in 
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local newspapers. One of the arguments against that was that we should not vilify adults in that manner. When 
the president of the Law Society of WA says it is completely at odds with our approach to children in the 
juvenile justice system, we should add that it is also completely out of touch with the way we treat adults.  

If this bill becomes law, it will be possible for a youth aged between 16 and 18 years with as few as two 
convictions for minor crimes—as the Attorney General said, those crimes could involve shoplifting, hooning or 
drunken and aggressive behaviour—to be subjected to an order under this bill. Although the Attorney General 
and the Premier have been quick to make the point on a number of occasions that in their opinion this will apply 
only to serious repeat hard-core offenders, that is not what the bill says. I look forward to Hon Michael Mischin 
explaining how, when this bill becomes law, it can be assumed that judges and magistrates will be expected—if 
they are expected—to disregard what the bill states about the offence and set a different threshold. If the 
threshold is to be “serious and repeat offenders”, the least the government could do is amend the bill so that it 
does not read, as I said, in clause 8 — 

Grounds for making a PBO exist if — 

(a) the person — 

(i) committed and was convicted of a relevant offence; and 

(ii) during the period of 3 years after that conviction again committed, and was 
convicted of, a relevant offence; 

The government can say that it wants to target the legislation at serious offenders and it can talk about 
recidivists, but that is not what the bill says. 

I also at this point want to refer to something else that has been said that is misleading in terms of what this bill 
actually says. I will quote the Attorney General, Hon Christian Porter, from a debate in the Legislative Assembly 
on 11 August in answer to questions about who this law will affect when it comes into force. He said — 

The best predictions that we have from the Western Australia Police is that they would likely, given 
what we know about offending patterns, apply for perhaps 70 or 80 orders a year. Certainly, if we 
exceeded that level I would look at this legislation closely … 

Some reference has been made to antisocial behaviour orders in the United Kingdom. I spent 2006 living in 
London, and there was a lot of debate about antisocial behaviour orders during that year. No doubt anyone who 
has read the reports and followed them would know that the UK laws have not been successful in addressing the 
antisocial behaviour at which they are aimed. Sadly, as many members presumably know, for some young 
people an antisocial behaviour order is a badge of honour. However, it actually went much further than that in 
the UK. For some young people, an antisocial behaviour order was a prerequisite for being part of their gang or 
group on a council estate. Even if we assume, as the government appears to want us to assume, that these orders 
will be granted only in the case of serious and repeat offenders, the least the government should do is produce 
evidence that these orders will alter the behaviour of this group. 

No-one would disagree that a juvenile who has committed 50 offences in three years should be the subject of 
concern. However, I am not aware of any evidence produced by governments in Australia or the United 
Kingdom that such a repeat serial offender would be deterred by a prohibited behaviour order. It is more 
reasonable to assume that, as existing laws and penalties have clearly had no impact at all, an order such as this 
would also be unlikely to have any impact. I say to members that the suggestion that an order such as this against 
a juvenile who has committed many offences will turn around that juvenile’s behaviour is farcical. We are 
talking about the hard core of juveniles—those who have committed more than 50 offences in the past three 
years—at whom the government says the bill is targeted. 

We already have hooning legislation, and hooning is one antisocial behaviour that this bill is aimed at; 
presumably the government is conceding that that legislation has not affected hooning behaviour. We have 
increased penalties for graffiti, which is another category that the government said this Prohibited Behaviour 
Orders Bill is targeting, yet clearly that is not working if it is also a target of this bill. 

I would like to also understand from the government how realistic it will be to prohibit 16 to 18-year-olds from 
associating with someone they share a house with and from being with their friends, however unsuitable those 
friends are. How realistic is it to tell a young person with 50 offences over three years, who most likely has little 
or no support in any event, to no longer associate with someone or to not go to the only place where the young 
person’s peer group goes? Another thing occurred to me, and I ask Hon Michael Mischin to also consider the 
answer to this: how will this legislation affect a young person if one of the people the young person is not 
allowed to associate with is a family member? That is a particular question I have for the parliamentary 
secretary. Clause 10(3) enables an order to be made that — 



Extract from Hansard 
[COUNCIL - Thursday, 21 October 2010] 

 p8121b-8151a 
Hon Kate Doust; Hon Linda Savage; Hon Matt Benson-Lidholm; Hon Dr Sally Talbot; Hon Michael Mischin; 

Deputy President; Hon Giz Watson; Hon Ljiljanna Ravlich; Hon Jon Ford 

 [8] 

… may constrain the person from …  

(c) approaching within a specified distance of a specified person; 

(d) communicating, or attempting to communicate, … with a specified person; 

It has been argued by the government that the public wants action taken to prevent antisocial behaviour such as 
shoplifting, hooning, graffiti and, of course, aggressive and drunken behaviour. As the president of the Law 
Society of Western Australia, Hylton Quail, has said, and as others who work in these areas know, 100 or so 
young people appear from a young age in the Children’s Court and are well known. 

I make the point, based on the period I spent in the Children’s Court—if members have spent any time in the 
Children’s Court, which any member can do, they would know—that a significant number of children in the 
juvenile justice system who appear before the Children’s Court are part of the same group whose files have been 
dealt with over many years in the child protection courts.  

While we are debating a bill such as this, we are, unfortunately, distracted from thinking about and taking steps 
to work out what needs to be done to prevent behaviour such as this. Not surprisingly, almost always the causes 
of offending—for example, by the group we are talking about who have 50 offences over three years—are 
rooted in dire family circumstances. I suggest that members visit the Children’s Court and listen to some of the 
matters relating to juveniles. If they go there, they will see frightened young people who often, as their case 
worker explains, have a “shocking file”. Anyone who has worked in child protection will know what a “shocking 
file” means, but any member of this place can imagine what it means. It is a fair chance that these children are 
some of the 25 per cent of Australian children who have grown up with violence in their homes and some of the 
almost 40 000 who have been abused by a parent or carer. They will have been in the child protection system, 
and when they entered the juvenile justice system, they would have been asked to cling onto and trust the adults 
who were trying to help them, notwithstanding that from birth, for some of them, their experience with adults has 
taught them not to trust them. Of course, we know that Indigenous children, in both the child protection system 
and the juvenile justice system, are already over-represented in the Children’s Court, 

I want to spend a little time now talking about some of the measures that are working and where I believe we 
would be better placed to put our time and energy if we really want to address antisocial behaviour. The reality is 
that all over the world communities are dealing with antisocial behaviour. A range of factors have been blamed 
for the rise in problem behaviour, from the increased availability of cheap alcohol to extended drinking hours, 
the disappearance of authority figures, fatherless sons, the failings of the education system and the soulless 
consumer and shopping economy. Even yesterday I saw an article in The Australian referring to the brutalisation 
of young men because of their exposure to video games, which very often have a violent theme. These are hard 
questions to answer. It will be difficult for us to work out all the factors that have come together to create some 
of the problems that we now have. But we do know that some things work. I would like to refer to a ministerial 
statement made by Hon Robyn McSweeney on 15 September 2009 about responsible parenting agreements and 
orders. Hon Robyn McSweeney said —  

Research shows that positive and consistent discipline, constructive supervision and warm and 
supportive parent-child relationships reduce the risk of antisocial behaviour in young people. Research 
also shows that improving parenting skills is a successful early intervention strategy when young people 
are getting into trouble at school and in the community. 

As I have said previously in this place, there is a wide range of experts, including Professor Fiona Stanley, the 
Commissioner for Children and Young People, Michelle Scott, Associate Professor Trevor Parry and many 
people working at the front line with children and young people, who are in fact imploring us to make children a 
greater priority by directing more resources and policy towards them. 

I would like to refer to an article that was sent to me by the Ellenbrook early years network. I think it is very 
relevant to the discussion that we are having today. It is a very interesting article. I will read out the abstract of 
the article because I think it helps point in the direction of what we should be focusing our attention on. The 
article, published in America, is about research and programs to cut the rate of crime by young people. It 
states —  

Law enforcement leaders have supported high-quality early care and education as one of the most cost-
effective ways to cut crime and reduce state costs for correctional and other social services over the 
long term. The research is clear that at-risk children who attend high-quality early education are less 
likely to commit crimes as adults and more likely to complete high school and become competent adults 
who can support themselves … Researchers have found that, in the long run, quality early education 
saves as much as $16 for every dollar invested. 
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There is no doubt that the beginning of the answer to antisocial behaviour and the concerns that are increasingly 
being expressed about young people is investing in the early years. 

It is timely also to quote something that was said at the law and order conference at the University of Notre 
Dame Australia in May this year. At this forum at the University of Notre Dame, Commissioner of Police, Karl 
O’Callaghan, said that we can respond to law and order issues with more police and more penalties, but it will 
not solve the problems. We need, he said, to change the dialogue about what is really needed to solve the 
problems of young people. We need more health professionals, mental health resources and child protection 
services. We need a holistic solution to crime. We need to look at the underlying or causative social issues. 

Deen Potter, who is a magistrate in the Children’s Court, also spoke at the Notre Dame university conference. He 
recently had a paper published in volume 20 of the Journal of Judicial Administration in October 2010 titled 
“Indigenous Youth and Restorative Justice in Western Australia”. In that article he says that what is needed is a 
holistic whole-of-government approach, and that there needs to be a systemic change to an outcomes-driven 
approach rather than the current process-driven one. He refers to a number of actions that need to be undertaken. 
He makes an interesting point about Indigenous children, and it reflects the earlier comment that I made, when 
he says that young people are the most at risk of being the victims of crime in our society. He said that many of 
these young people are unreported victims of crime well before they become offenders and that they have never 
had their victim status formally recognised, acknowledged or addressed. As I have said, juveniles are victimised 
more frequently than older people. As I said earlier, there is one category of crime that is increasing and that is 
domestic violence. Of course, the impact of domestic violence on young people is a devastating and, often, 
lasting legacy. 

I would also like to talk about an organisation called Outcare. The reason I take this opportunity to speak about 
Outcare is that it focuses on how we are going to help young people. I cannot see how a young person who had 
committed 50 offences over three years would be rehabilitated or redirected by having his photo published on a 
website or having what is otherwise lawful behaviour or with whom he can associate restricted, given that the 
young person has already proved to be impervious through the number of offences and, presumably, fines, 
community orders, suspended sentences or, in fact, some periods in juvenile detention. 

Hon Michael Mischin: So what do you do with them—nothing? 

Hon LINDA SAVAGE: Let me give the parliamentary secretary some ideas. 

Hon Michael Mischin: Something that we’re not doing already. 

Hon LINDA SAVAGE: We need to do a lot more of the little bits that we are doing. As I have said, we need to 
invest in the early years and make that a far greater priority. 

Outcare provides a holistic approach, which, I think, everyone in the field would agree is necessary. It is Western 
Australia’s only specialist non-government provider of crime-prevention services and programs, and its charter 
is to make WA a safe place by providing rehabilitative support and services for offenders and ex-offenders and 
their families. There is no doubt that these are many of the people this bill will affect if it is aimed at serial 
offenders. I have twice been to the Outcare premises at Bayswater. It offers a range of education, intervention 
and reform programs. It is worth noting that, aside from the substantive program, which I will mention in a 
moment, the skills it provides are as basic as how to make a sandwich, sit down and have lunch, and do the 
washing up. A number of these young people have been so poorly parented that they have very few basic life 
skills. I will say a bit about the Live Works program because it is a marvellous program. I am sure that there 
could be a great deal more funding for programs such as this. One of the particular programs that began in 
partnership with then Swan TAFE Aboriginal studies unit has resulted in a number of young Indigenous ex-
offenders undertaking apprenticeships. Prior to that, Outcare provides a 12-week program, which means they are 
involved in intensive training. It also involves them working as a team with skilled builders and other people on 
Department of Housing houses developing their skills while upgrading the outside areas of houses. I have spoken 
to some of these young people. The routine and doing something that creates a difference in other people’s life 
was having a profound effect. As I said, it is the only non-government provider of that service. I think there is an 
enormous capacity for an extension of programs such as this.  

As I said at the beginning of my remarks, this is a seriously flawed bill. It is not, as it is claimed, aimed at a small 
group of repeat offenders. Quite clearly, clause 8 provides for it to apply once someone has been convicted of 
one offence, and another offence within three years, and judged likely to commit another offence. If, as the 
government says, it is not aimed at people with such a low threshold in terms of their history, I fail to see how it 
will make a difference to recidivists who have committed up to, say, 50 offences over three years. It does 
nothing to address the causes of antisocial behaviour. As we see more and more people being imprisoned in the 
midst of the government’s policy of building more prisons, the community more widely, certainly the legal 
profession from the Chief Justice down, realises that we need to think of a different approach.  
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What is most vile about this bill is the capacity to vilify young people aged between 16 and 18. At that age they 
are still children. They may be young people but they are still children. We do not vilify adults under the 
Criminal Code by putting their photograph on a website; yet, with this bill, we are contemplating introducing 
that practice to apply to young people. In the explanatory memorandum or in comment we hear on the bill, the 
focus is very much on this juvenile antisocial group. Time does not allow me today, but when I get an 
opportunity I would like to speak in this place in defence of young people, who I think are routinely targeted or 
vilified. This bill is playing on the fears of a particular group in society. In fact, young people are most likely to 
be the victims of crime. As I said, we know that neglect and poverty are the strongest predictors of juvenile 
crime. We know there is a strong link between poor educational attainment and youth criminality. Figures 
related to the literacy of people in the juvenile justice system and adult prisons indicate that poor literacy is a 
very striking predictor of becoming involved in the criminal justice system. It is in this preventive area that our 
attention should be focused.  

As I said earlier, this is a bill that, based on what the police have said to the Attorney General, will be aimed at 
perhaps some 60 to 80 people. I do not think there is any evidence that their name on a website will change their 
behaviour. In fact, I think it is most likely it will have little or no effect. The practicalities of this bill for this 
group of young people in restricting who they associate with and where they go will be almost impossible to 
implement. It will only further build on their already unacceptable behaviour.  

There was some footage on the television recently of a brawl in Northbridge late at night that showed a group of 
young people fighting with their fists. When I saw it on the television program the public was being asked for 
help to identify the faces of the young people so that action could be taken because no police were at the scene. 
That reminded me of an article I had read on the ABC website on 13 September, a weekend that had been 
devoted to a nationwide crackdown on antisocial behaviour and alcohol-related violence. It was reported as a 
great success, and reads — 

Police say a weekend nationwide crackdown on anti-social behaviour and alcohol related violence was 
a success and they will continue to target the problems. 

From Friday night until Sunday morning, police arrested more than 1,200 people nationally as part of 
Operation Unite.  

… 

In Perth, mounted police, drug-sniffer dogs, uniformed officers, detectives and the riot squad targeted 
popular nightspots.  

They made a significant number of arrests. I put it to members that one way of dealing with antisocial behaviour, 
based on that footage, would be to have a greater police presence. No doubt the antisocial behaviour that was 
caught on footage would have been addressed had police been there. On the other hand, I think putting 
someone’s photo on a website will have little or no effect on their future behaviour. If we become less tolerant of 
drinking and alcohol, we might also have some greater effect on antisocial behaviour. I support any moves by 
the government to consider looking at the amount of drinking and, for example, discouraging the combination of 
alcohol and caffeine-based drinks, which is currently being discussed.  

We know also about some other things that have contributed to the decrease in crime. The diverting of young 
offenders with suspended sentences from prison has added to the decreasing rate. We know that once someone 
enters the prison system the chances of him reoffending is not lessened; it is increased. I also refer to the Drug 
Court, a diversionary court that I think has had some positive effects.  

As I said, I consider this to be a seriously flawed bill, notwithstanding that the explanatory memorandum says 
that the bill is aimed at people who have a history of antisocial behaviour–related offences and serial, hard-core, 
repetitive, low-level offences. To me, the bill does not say that, and I think it will create a serious problem for 
judges and magistrates to interpret and apply an act that says the history of offending is of only one offence and 
then another within three years and the likelihood there will be a further one. Rather than interpreting and 
applying the law as it will stand, judges and magistrates will be expected to use a different threshold—a 
threshold that has been talked about in parliamentary debate by the Attorney General and in radio interviews. On 
that level I think it is a very seriously flawed bill and would, I think, undermine the confidence of some people in 
the legislative process.  

The other serious flaw in the policy of the bill is that I do not think there is any evidence this group of repeat 
offenders, particularly juvenile offenders, will have their behaviour changed in any way by these orders. I invite 
Hon Michael Mischin to provide evidence of that. In a practical sense, I do not know how young people will be 
prevented or could be prevented from associating perhaps with their close friends or family members. We will 
have to be much more creative if we are to find a way to divert that hard-core group of approximately 100 young 
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offenders who we know repeatedly appear before the Children’s Court. I will be opposing the Prohibited 
Behaviour Orders Bill 2010.  

HON MATT BENSON-LIDHOLM (Agricultural) [12.51 pm]: I stand in support of my parliamentary 
colleagues who have spoken before me in the past couple of days. Hon Kate Doust certainly gave a most 
comprehensive study of the Prohibited Behaviour Orders Bill. We have just heard another excellent presentation 
from Hon Linda Savage, at least from a legal perspective. She focused particularly on clause 8, which members 
on this side of the house have significant concerns with. However, it is not just clause 8 that we have concerns 
with. I was also very much taken with Hon Linda Savage’s comments in respect of the Notre Dame conference 
in which she focused very much on the issue of treating the causes, not the symptoms, that prevail in our society 
today. As members of Parliament, we owe it to society to promote those sorts of things. We need to look at why 
things happen in society rather than just adopting a strong-handed approach and then calling ourselves “tough on 
crime”. We need to look at why things happen. It is the job of members of Parliament to promote that particular 
approach.  

I do not wish to speak at any great length today, but I want to put on record my thoughts about this legislation. 
Basically, what I will suggest in my short time is that the hard line on young, antisocial recidivists, and even 
repeat adult offenders, in relation to prohibited behaviour orders appears quite inappropriate for one principal 
reason. I understand where the government may well be coming from—if members want to call it a volumetric 
approach—but the offences targeted, in my estimation, are regarded as significantly less grave than the most 
serious indiscretions in our society. Again, I was particularly taken with the comment Hon Linda Savage made in 
respect of placing young people on notice, displaying names and photographs, whereas, in more serious contexts, 
adults are offered a far safer method of obscurity.  

Hon Kate Doust talked about some of the offences. Again for the purposes of putting my thoughts on record 
here: what types of offences are we talking about, and what are we likely to be referring to? I put these on record 
by mentioning things like shoplifting and petty theft, disorderly conduct, graffiti, minor property damage, maybe 
threatening behaviour, maybe things like minor assaults, and possibly even hooning. Although, once again, as 
has been alluded to by Hon Kate Doust, hooning offences do, and they certainly can become, quite serious. 
Basically, the characteristics of these offences are that they are not serious enough to incur necessarily by 
themselves a term of imprisonment and, generally speaking, are dealt with in lower courts of law. The question 
then has to be asked: what underpins the government’s push for prohibited behaviour orders? As I indicated 
before, it seems to me that the Attorney General’s defence, from what we have seen thus far in statements 
already made by way of the second reading speech and the like, is based simply on volume and repetition, and 
the cumulative effect; although obviously acknowledging that it can be quite significant in terms of the societal 
effect. The resultant prohibited behaviour orders become recognised by the courts as becoming very serious. The 
problem for the opposition here is that this then becomes an issue of welfare and reform. Again, as members on 
this side have already indicated, the issue of rehabilitation becomes a very serious one as far as we are 
concerned. Significant penalties do nothing to reform or see the welfare of those found guilty improved upon. 
Consider, if we like, the penalties, such as the name and shame focus, that have been mentioned thus far, 
especially with respect to repeat juvenile offenders. The overseas experience, which has been mentioned as well, 
is certainly quite significant. In the United Kingdom, in the 10 years or so that antisocial behaviour orders have 
been around, they have proved significantly ineffective. In the UK, prohibited behaviour orders have failed 
miserably. The experience that I have managed to read up on seems to have been picked up by the Aboriginal 
Legal Service in Western Australia, and particularly in remarks made by Mr Dennis Eggington, the chief 
executive officer. Mr Eggington is on record as saying — 

I fail to understand why Western Australia wants to import faulty legislation that has already failed in 
the UK due to its ineffectiveness. 

That is something I would not mind the parliamentary secretary commenting upon. I have no doubt that he will 
do just that.  

What specifically then, in my readings, does the Aboriginal Legal Service object to? Significantly, the 
government’s prohibited behaviour orders push will see a compulsion by the courts to publish on the web things 
like photos, names, and even suburbs of affected juveniles 16 years of age and over. It is the outcomes, though, 
as both previous members from our side spoke about, of this particular name and shame approach that I am very 
concerned about. Young people, fairly obviously, can be labelled forever. The issue of “badges of honour” has 
been mentioned, resulting ultimately in more, and increasingly serious, criminal behaviour. Rehabilitation 
becomes more and more difficult, and even things like finding a job can become, for some people, almost an 
impossibility. To make matters worse, if we take the UK example, with fewer and fewer resources allocated to 
the areas of concern, young and marginalised offenders can be dobbed in by their local community. That is a 
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most counterproductive method of addressing the issues that prevail in our society. At that rate, the question has 
to be asked: what chance do these people ever have of reforming their behaviour and moving on with their lives 
in a positive sense? Far from the government appearing to do something positive, all that seems to be happening 
is that we are building upon the ever-increasing prison population that we have in this state, which already, in the 
past two years of the current government, has increased by something of the order of 20 per cent. The comment 
has been put again by Hon Linda Savage that what we obviously need is rehabilitation, not retribution.  

There are a number of other issues that I have with prohibited behaviour orders. Prohibited behaviour orders 
particularly target and alienate vulnerable people in our society. Apart from the comments made by Dennis 
Eggington, there are obviously many, many other groups in our society that this pertains to, particularly in 
respect of the fact that a person found guilty of just two antisocial offences can face extreme sorts of 
repercussions. An outrageous but true example of how prohibited behaviour orders can take away any chance of 
rehabilitation has occurred in the United Kingdom, where young people’s names and photos appear on beer 
coasters.  

Sitting suspended from 1.00 to 2.00 pm  

Hon MATT BENSON-LIDHOLM: Before the lunch break I was talking about some issues relating to 
prohibited behaviour orders that I had concerns with. I made the point that prohibited behaviour orders target and 
alienate the most vulnerable members of our community after a mere two antisocial behaviour offences.  

[Interruption.] 

Hon MATT BENSON-LIDHOLM: As we have just heard, one offence should be sufficient in this place; 
perhaps not even one!  

Possibly even an outrageous but a true example of the issues that many of us on this side of the chamber have 
about prohibited behaviour orders comes out of the United Kingdom. I refer to what has happened there in the 
past 10 years. Names and photos can appear on anything from beer coasters to Toyota Coasters. That is a serious 
indictment on a system that should purport to rehabilitate and give people some sort of meaningful chance in life. 
Otherwise, as I have already mentioned, and Hon Kate Doust and Hon Linda Savage have also mentioned, 
people are not able to get a job, and the increasing nature of crime that people are forced into becomes very 
much a reality in a self-perpetuating situation. When prohibited behaviour orders are imposed, what chance is 
there of rehabilitation for many of these people? I am not saying that it cannot happen but it certainly is a 
significant issue.  

Another question for the parliamentary secretary is: how are we going to deal with the influence of the internet 
and the possibility that this perpetuation of a person’s record will be there for all time? I would like some 
information on that.  

In conclusion, I would like to refer again to some of the sentiments of the Aboriginal Legal Service in WA when 
summing up my feelings. I would like the parliamentary secretary to take these three concerns on board. The bill, 
if enacted, will increase incarceration rates. I would like some clarification of that. If the UK example is to have 
any meaning—I think it does—maybe the parliamentary secretary can refer to the increased incarceration rates 
in the UK. I also suggest that the bill has the scope to breach civil liberties, including the right of association, 
without justification. Finally—this is a very significant one—by allowing the publication of names and 
addresses, particularly of children, the bill potentially contravenes the United Nations Convention on the Rights 
of the Child. I would like the parliamentary secretary to comment on those three circumstances.  

Hon Linda Savage and Hon Kate Doust have clearly articulated that this is a flawed bill in many respects. There 
are significant issues associated with the young and the vulnerable in our society. As such, my contention is that 
this bill should never pass through this house. 

HON SALLY TALBOT (South West) [2.05 pm]: The Prohibited Behaviour Orders Bill 2010 is a law for the 
vindictive. I did not invent that phrase; it has been used in the United Kingdom in relation to the equivalent 
provisions that have just been scrapped. This is a law for the vindictive. 

Hon Michael Mischin: Have they actually been scrapped? 

Hon SALLY TALBOT: They have been scrapped in the UK, as the parliamentary secretary well knows. We 
will have a bit to say about that as we go through this debate.  

I feel very proud to be standing here speaking from the Labor side of this chamber in opposition to this bill. I 
think I have a fairly good feel for how politicians respond to community concerns and how we as legislators 
have a responsibility to listen to the community and reflect those concerns and those priorities in the laws we 
pass. This is one of a suite of bills that the government has brought into this place that seems to be entirely 
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misconceived. The real tragedy of what we are debating today is that if this bill was ever to pass into law, it 
would have the reverse effect to the one that was canvassed in the second reading speech as being the priority. It 
will produce worse outcomes for the community. It will lead to more dysfunction, more criminal activity, more 
antisocial behaviour, and communities that are placed in real jeopardy. The view that to stand in this place and 
argue against the bill in some way condones antisocial behaviour is just ridiculous. Not one single speaker on 
this side of the house—I am sure that this will be the case for the Greens as well as us on the Labor benches—
will advance the argument that we do not have a problem or that antisocial behaviour is in some way intolerable 
or should be tolerated by communities. That is not what we are arguing. We are arguing that this bill will make 
the situation worse, and more positively, more constructively, there is a much better way of tackling the 
problems of antisocial behaviour in our communities.  

It is quite clear from a reading of the bill—and, indeed, quite clear from much of the public commentary that has 
taken place on this bill and is still going on—that the bill does not apply only to young people. Its extension to 
young people is of particular concern to everybody on this side of the house. Indeed, it is of particular concern to 
me as the shadow Minister for Youth. I was somewhat perplexed to find that the Minister for Youth, Hon Donna 
Faragher, has not met with representatives of the key umbrella body that speaks for the voices of young people 
in this state. The minister has not discussed this bill with the Youth Affairs Council of Western Australia. I will 
go back to a point I made in an earlier debate today. If the government had a genuine belief in some of these 
kinds of measures that it is undertaking, surely it would welcome stakeholder engagement; surely it would 
welcome receiving the comments, even if those comments are critical, from third parties and being able to 
address those comments. I do know, however, that the minister, and I would assume other members of the 
government, received a very lengthy and detailed submission from YACWA, and I shall draw on that to some 
extent in my comments in this second reading debate. I urge any member who is not familiar with the arguments 
put forward by YACWA to have a close look at them before they make their final decision on how they will vote 
on this bill.  

We all know that this bill does not apply only to young people. Indeed, it is in relation to people who are over the 
age of 18 that we see some of the more alarming instances experienced in other countries of the way that these 
kinds of orders can misfire. There is a large body of evidence already in existence about the very negative effect 
of measures of this kind on young people. That is fundamentally what led the United Nations Convention on the 
Rights of the Child in 2008 to make the recommendations contained in the forty-ninth session of the Committee 
on the Rights of the Child which had surveyed a whole range of issues. Paragraph 79 of that report reads — 

(79) The Committee is concerned at the application to children of the Anti-Social Behaviour Orders 
(ASBOs), which are civil orders posing restrictions on children’s gathering, which may 
convert into criminal offences in case of their breach. The Committee is further concerned: 

 (a) At the ease of issuing such orders, the broad range of prohibited behaviour and the 
fact that the breach of an order is a criminal offence with potentially serious 
consequences; 

 (b) That ASBOs, instead of being a measure in the best interests of children, may in 
practice contribute to their entry into contact with the criminal justice system; 

 (c) That most children subject to them are from disadvantaged backgrounds. 

Paragraph 80 then reads — 

(80) The Committee recommends that the State party conduct an independent review of 
ASBOs, with a view to abolishing their application to children.  

That is exactly what is contained in the amendment standing in my name on the notice paper. It is an attempt by 
me to make sure that children and young people in Western Australia are not made the subject of PBOs, for a 
variety of reasons that I will go to shortly.  

I point out to honourable members that part of the research in other jurisdictions shows that the majority of 
people who are served with orders of this kind are either mentally ill, elderly, very young, drug addicts, 
alcoholics, sex workers, beggars, or people who suffer from conditions like attention deficit hyperactivity 
disorder, Asperger’s or Tourette syndromes. The awful realisation in other jurisdictions is that measures of this 
kind enable communities to decide who their unwanted people are and then, effectively, have them removed 
from the local community. That is a shocking thing. It is largely with that realisation in mind that we on the 
Labor benches have come to this bill absolutely determined to do everything we can to make sure that it does not 
become law.  
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In sharing the list that I just went through with honourable members, I am not wishing to say that those people 
do not experience certain problems—they clearly do—but we cannot deal with those problems by slapping PBOs 
on them. Members should not kid themselves—this data that comes from other jurisdictions will be replicated in 
Western Australia. We live in the same sort of society. We have the same sorts of pressures on people. We have 
the same sorts of demographics. They will be replicated here, and that is simply not something that can be 
tolerated by the Labor Party. This piece of legislation effectively says to the community: tell us who the 
undesirables are and we will get rid of them out of the community. That is not what we should be doing in this 
place, and if we are successful in mounting this argument, we will not have that situation in Western Australia.  

I made mention earlier that this is one of a suite of bills the government has come up with in response to what it 
describes as community alarm over rising levels of violence in the community. One of the other pieces of 
legislation that we have not considered yet in this house is the Criminal Investigation Amendment Bill 2009, 
popularly known as the stop-and-search legislation. It is by a remarkable confluence of coincidences—because I 
think it is probably largely not something that anybody in this chamber could have contrived to happen—that we 
start debating the Prohibited Behaviour Orders Bill in this house the very same day that the Standing Committee 
on Legislation tabled its report into the Criminal Investigation Amendment Bill 2009—the stop-and-search bill. I 
know that Madam Deputy President (Hon Helen Morton) will know probably as much about this report as 
anybody sitting in this chamber, because, like me, she was a member of the committee. I find this absolutely 
chilling. It is a happy coincidence in many ways that we should be having this debate on the same day as that 
report is tabled, but the part that I find particularly chilling is that I sat down this morning, not having known 
until today that these two things would be happening on the same day, and I thought, “Let us do a little mental 
exercise here —  

Hon Michael Mischin: You did not know that these two things would be happening today? You did not know 
that we were discussing PBOs yesterday and that the report was being tabled today?  

Hon SALLY TALBOT: I am not quite sure what point Hon Michael Mischin is trying to make.  

Hon Michael Mischin: The member just said to the house that she sat down this morning and she did not know 
that these two things were happening: the handing down of the report and the debate on this bill.  

Hon SALLY TALBOT: There are certain things that I did know; the member is quite right. I did know that 
prohibited behaviour orders were on the notice paper and have been on — 

Hon Michael Mischin: And that we had commenced the debate yesterday? 

Hon SALLY TALBOT: — and have been on the notice paper for some time. 

Hon Michael Mischin: And commenced the debate yesterday?  

Hon SALLY TALBOT: We did commence the debate last night, yes. I am saying that I realised then, but this 
report of the standing committee, as the member well knows, has been tabled on the day that it was due to be 
tabled. It could have been tabled earlier. There was nothing to prevent its tabling.   

Hon Michael Mischin: You said that you didn’t know this morning that it was going to be tabled.  

Hon SALLY TALBOT: I did know this morning. 

Hon Michael Mischin: Okay; so you were wrong. 

Hon SALLY TALBOT: I am wrong? 

Hon Michael Mischin: That you didn’t know that these two things were coinciding today.  

Hon SALLY TALBOT: I put together my speech notes for the Prohibited Behaviour Orders Bill some weeks 
ago. I could not have known at that stage that I would be making this speech at two o’clock this afternoon — 

Hon Michael Mischin: You said that you sat down this morning and didn’t realise that the two things were on 
today.  

Hon SALLY TALBOT: I said that I did realise. I think Hon Michael Mischin is engaged in some kind of 
amazing filibuster of his own. I do not know what he thinks he is playing at, but I might take Hon Ed Dermer’s 
advice and have a private conversation with you, Madam Deputy President (Hon Helen Morton). If Hon Michael 
Mischin cares to eavesdrop, he is more than welcome to.  

Hon Simon O’Brien: If you want some privacy, you could do it outside in the passage.  

Hon SALLY TALBOT: I thank Hon Simon O’Brien; that is one of the more helpful suggestions from the 
government today.  
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I will be absolutely clear. It became clear to me this morning that it was likely that I would be making this 
speech today, which is the same day on which the report of the Standing Committee on Legislation was to be 
tabled. Therefore, I sat down this morning and did a little mental exercise of reading through the 
recommendations in the standing committee’s report and wondering what would happen if we were to substitute 
the PBO bill for the stop-and-search bill. It is chilling to find that the Prohibited Behaviour Orders Bill 2010 
could be subject to the same set of findings as those for the stop-and-search bill. The report tabled in this place 
this morning contained recommendations that confirmed that the stop-and-search bill should have been thrown 
out. It needs to be junked because it is such a bad piece of legislation. It is simply insupportable. That was the 
majority recommendation of that committee. The report states at page i that — 

4 The Committee was of the view that the Bill ought not to proceed in its current form.  

I would have thought that that would have sent a shiver of fear through the government. Perhaps it has. Perhaps 
when Hon Michael Mischin gives his response to the second reading debate he will concede that the government 
has made as dreadful a mistake with the PBO bill as it has clearly made with the stop-and-search bill. Perhaps 
when we get to the committee stage, Hon Michael Mischin will accept some of the amendments that Labor and 
the Greens (WA) have put on the supplementary notice paper in an attempt to make this bill less bad. However, 
Hon Michael Mischin is just blustering away and is clearly unable to focus on the debate in this place, which 
suggests that, sadly, that might not be the case. Perhaps the government has not learnt from this truly awful 
experience of having a report brought down against something it had touted as being one of its flagship 
measures. It has been shown to be such an appalling piece of legislation that even government members cannot 
support it. I just hope that enough people on the government side of the house will have the moral courage to say 
that the government needs to go back to the drawing board on the stop-and-search bill, just as it needs to go back 
to the drawing board on the Prohibited Behaviour Orders Bill.  

I go to the amendments standing in my name on the supplementary notice paper. These amendments effectively 
seek to remove the application of these measures to children and young people. I have grouped the amendments 
to cover areas of concern. The first amendment concerns the very loose definition of antisocial behaviour in the 
bill. It is what the Youth Affairs Council of Western Australia calls a symptoms-based approach to antisocial 
behaviour. The provisions of the bill criminalise behaviour that would otherwise be lawful. The bill also contains 
extraordinarily harsh penalties for breaching an order. I note that the government substantially reduced the 
penalties between the green paper and the drafting of the bill. However, to our way of thinking, the penalties are 
still far too harsh.  

I have some questions about the bill that I would also like to raise, although I have not provided any amendments 
concerning them. I have questions about the low standard of evidence required in the consideration of PBOs. 
There are issues concerning the requirements to ensure that a person on whom a PBO is served understands that 
order. There are provisions in the bill relating to young people under the age of 18. I again note that the green 
paper set the age at 14 but that this was changed to 16 with the drafting of the bill. That is a step in the right 
direction but it does not go nearly far enough to protect children. There is also a question about the publication of 
children’s identities. Finally, there is the question about the degree to which this bill has retrospective elements, 
which I do not think reflect the government’s intention. Even though I think the intent of the bill is very suspect, 
I am not sure that the retrospective elements of the bill are at all what the government intended. I will make some 
brief comments about each of those questions. I do this because if I canvass some of the issues now, the 
parliamentary secretary will be able to take note of them and consider them. It might also speed the passage of 
the bill if we get to the committee stage; that is, if the government does not withdraw the bill and save us all the 
frank embarrassment of being part of a Parliament that enacts such dreadful measures.  

I refer to the definition of antisocial behaviour and to the first of my amendments. The bill uses the words “likely 
to cause … distress”. Given the parliamentary secretary’s background with the Office of the Director of Public 
Prosecutions, I know that his experience in the law is of a certain type. Somebody made the comment to me this 
morning that DPP lawyers are a different kind of human being from many others in the legal profession. I also 
know that Hon Michael Mischin is quite interested in his reputation in the legal community. I suggest that for the 
parliamentary secretary to preside over a bill that contains a phrase such as “likely to cause … distress” is 
frankly ridiculous and will expose him and the whole government to a considerable degree of ridicule from those 
in his former profession. People have different ideas about what causes distress. For the government to be unable 
to define what that means in the bill simply supports my contention that the ultimate objective of the bill has 
nothing to do with the provisions it contains but is about grabbing a headline and waving in the community’s 
face the fact that the government has done something, even though the community may not be able to unravel 
whether the measures will be effective. The government has allowed the phrase “likely to cause … distress” to 
remain in the bill. People have different ideas about what will cause distress. I can tell you, Madam Deputy 
President, that the writing of the Standing Committee on Legislation report into the Criminal Investigation 
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Amendment Bill, the stop-and-search laws, made several findings that caused me considerable distress. I was 
caused considerable distress by the failure of the police to be able to produce adequate records of the extent to 
which they had thus far tried to implement the existing provisions of section 69 of the Criminal Investigation 
Act. That caused me considerable distress, but I put it to honourable members that that was partly to do with the 
sort of person I am and the sorts of values that I have. It may have caused other members of the committee a 
little less distress. However, that is just one example that immediately comes to mind. It caused me considerable 
distress to be part of a process that had to seriously consider—I think it worth sharing with honourable members 
the words in the executive summary of the report tabled this morning because we do not have to be 
psychologists — 

Point of Order 

Hon MICHAEL MISCHIN: It is all very interesting, but what has it to do with the Prohibited Behaviour 
Orders Bill rather than the discussion of a committee report on a totally unrelated piece of legislation? 

The DEPUTY PRESIDENT (Hon Helen Morton): I understand that the Hon Sally Talbot is drawing a 
similarity between the bills and will do so in a very short time. 

Debate Resumed 

Hon SALLY TALBOT: Thank you. I am talking about the problem of leaving words such as “likely to cause 
… distress” in the Prohibited Behaviour Orders Bill. 

To return to my point, one would not need a degree in psychology to work out that paragraph 5 of the executive 
summary of the standing committee report on the stop-and-search laws refers to me and a couple of other 
members of the committee. It states — 

Despite the fact that a majority of the Committee was opposed to the Bill and would not support the 
passing of the Bill in any form, the Committee resolved to address the Bill and discuss and recommend 
how the Bill could be improved in the event that it proceeds … This process proved arduous, requiring 
some Members to put aside their overall opposition to the Bill to focus on its detail. 

There is a very, very long story behind those words, as Madam Deputy President well knows. I will point out 
that people’s distress is caused by different things. To leave in the bill these kinds of measures that are open to 
this airy-fairy concept of behaviour that is “likely to cause … distress” is asking for trouble. Honourable 
members will note that one of the amendments in my name seeks to delete that reference to tighten the whole 
concept of what it is that the bill is supposed to target.  

I will make another point about the definition of “antisocial behaviour”. There are a couple of figures from the 
United Kingdom floating around—all in the nineties. The highest one I have seen suggests that 99 per cent of all 
requests for an anti-social behaviour order in the UK were granted. That is 99 per cent were granted! The reason 
they were granted—all the informed commentary shows this—is that the provisions relating to orders of this 
kind are so loose that it is almost impossible not to grant an order. That is not the way we should be framing 
legislation of this kind. If there is a problem, the government must show us what the problem is and give us the 
precise tools to fix the problem. It should not give us a catch-all clause that will effectively draw a large number 
of people, particularly under the age of 18, into the criminal justice system when they simply do not need to be 
there.  

I have one other comment to make on the definition of “antisocial behaviour” because it is a key point of 
objection from the point of view of the Labor members of this house. The parliamentary secretary wants to think 
long and hard about whether he will be able to stay out of the reach of a prohibited behaviour order. I have read 
one report from the United Kingdom in which Camden claimed the distinction of being the first London borough 
to issue 1 000 anti-social behaviour orders. One of those orders was served on a lawyer because she had a habit 
of banging her walls and floors with a mop. She was obviously doing very, very noisy housework. The fact that 
she was a lawyer — 

Hon Michael Mischin: What has this got to do with clause 8 of this bill? 

Hon SALLY TALBOT: It has everything to do — 

Hon Michael Mischin: Are you serious? 

Hon SALLY TALBOT: It has everything to do with how sloppy and ill-informed this bill is. 

Hon Michael Mischin: Tell us how it fits with clause 8. Do tell. 

Hon SALLY TALBOT: It has everything to do — 
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Hon Michael Mischin: Tell us how it fits with clause 8. 

Hon SALLY TALBOT: — with the shonkiness of this bill — 

Hon Michael Mischin: Tell us how that would fall — 

Hon SALLY TALBOT: I do not know how the member can walk out of this place — 

Hon Michael Mischin: Tell us how that would fall within clause 8. 

Hon SALLY TALBOT: I do not know how the parliamentary secretary can walk out of this place and look 
anybody in the eye. The parliamentary secretary is shameless — 

Hon Michael Mischin: You watch me! You watch me! I do not know how you can! You fit that factual 
situation with clause 8.  

Hon SALLY TALBOT: You are absolutely shameless. 

The DEPUTY PRESIDENT: Order!  

Hon Michael Mischin: I challenge you. I challenge you. 

Hon SALLY TALBOT: You know how bad this legislation is. 

Hon Michael Mischin: I challenge you! 

Hon SALLY TALBOT: You didn’t even have the courage to put your name to the recommendations in this 
report. You didn’t even have the guts to do that, parliamentary secretary, so don’t sit there and point the finger at 
me and ask me what my comments have to do with this bill. 

Several members interjected. 

The DEPUTY PRESIDENT: Order!  

Hon Michael Mischin: I challenge you to fit that factual situation to clause 8. 

Hon SALLY TALBOT: We can do that in Committee of the Whole House. 

Hon Michael Mischin: No; do it! Do it now! 

Hon SALLY TALBOT: No, we can do that in committee. 

Hon Michael Mischin: You’re the one who is on your feet talking; you do it. 

Hon SALLY TALBOT: I will make the speech that I want to make, parliamentary secretary, and not — 

Hon Michael Mischin: And I want you to withdraw that remark. 

Hon SALLY TALBOT: — the speech that you — 

Hon Michael Mischin: You know the reasons. 

Hon SALLY TALBOT: You’ll get your turn. 

Hon Michael Mischin: You know the reasons that my name is not in there, so you withdraw that remark. 

Hon SALLY TALBOT: I will not! 

Hon Michael Mischin: You know the reasons. 

Hon SALLY TALBOT: I will not withdraw that remark. 

Hon Michael Mischin: Well, then you are going to have to pay for it. 

Hon Kate Doust: What?  

Hon Michael Mischin: Because I will be telling people. 

Withdrawal of Remark 

Hon KATE DOUST: I think that the parliamentary secretary is inciting the speaker and, in fact, I would view 
telling someone that they will have to “pay for it” as a threat. I ask Madam Deputy President to — 

Hon Michael Mischin: No! 

Hon KATE DOUST: — pull the parliamentary secretary in and tell him that he should be listening and to let the 
speaker get on with it.  

Hon Michael Mischin: I have been reviled — 
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The DEPUTY PRESIDENT (Hon Helen Morton): A moment please, parliamentary secretary. I have some 
sympathy with the concerns that have been expressed and I think that it is probably appropriate that the speaker 
be able to continue her comments without the imputation of some form of threat. 

Hon MICHAEL MISCHIN: I withdraw that form of threat, if that was the way it was taken. My point was 
simply that I will now have to explain, publicly, the reasons my name was not put in the report. As the speaker 
knows, that was not true. She knows the truth and has chosen to misrepresent it. 

Debate Resumed 

The DEPUTY PRESIDENT: We will proceed with the speaker—Hon Sally Talbot. 

Hon SALLY TALBOT: I thank you, Madam Deputy President. 

I am very happy to continue—in the limited time available to me—explaining what exactly the amendment 
standing on the notice paper in my name entails. 

Let me go on to my concern that this bill deals with the symptoms and not the causes. I have already shared with 
honourable members the list of the types of people who are inevitably targeted by such things as anti-social 
behaviour orders. I have already conceded that those people clearly have problems and that those problems need 
to be addressed. However, when it comes to dealing with the problems of people who are mentally ill, are 
children, are suffering from an addiction of some sort, are experiencing homelessness, are involved in 
prostitution or suffer from a disorder, I suggest that the very last thing we want to do, a sign of everything else 
having failed, is to put them into the criminal justice system. Yet that is exactly what we are doing. The simple 
fact is that there is not a jurisdiction in the world that cannot produce evidence to show that when people have a 
negative interaction with the justice system, the chances are that they will reoffend. We had a particularly 
graphic example raised in some earlier speeches in this house about the effect that that negative first encounter 
can have. Therefore, clearly, as a First World community, we should be doing everything we can to ensure that 
particularly children, but also people who are mentally ill or who suffer from any of those other circumstances to 
which I have referred, do not come into contact with the criminal justice system; or, if they do, we must ensure 
that that experience is not negative and/or punitive. Yet that is exactly what the Prohibited Behaviour Orders Bill 
does. If it is the case that we have tried everything else and it has failed, the government has not shown us that. 
Indeed, we have heard a range of opinions, because other opinions have been cited by previous speakers in this 
debate, that provide evidence to the contrary. We have heard evidence that there are a whole raft of other 
measures that we could and should try before we get to the point at which we concede defeat and say that we 
have levels of antisocial behaviour that are simply out of control, so we need a bill of this kind. I do not accept 
that, but members should not take my word for it; they should listen to the range of opinions that are being 
offered to them to support what I am saying.  

I move now to the criminalisation of otherwise lawful behaviour. I understand what the list of offences that was 
given to us yesterday by the parliamentary secretary is supposed to be. I note that in the second reading speech of 
the parliamentary secretary the point was made that the list was never going to be a full list; it was going to be 
only an indicative list of the types of offences that might be considered. Therefore, the standing of the list is 
perhaps a little different from what honourable members might have understood if they had not read the second 
reading speech carefully. However, the fact is that the effect of this bill is to criminalise behaviour that would not 
be criminal behaviour in the absence of this legislation. Therefore, this bill does not actually deal with crime; it 
deals with behaviour that may well not be criminal behaviour.  

Let us look at the behaviour that came close to being definable as criminal behaviour. I put to honourable 
members that in that case, a range of other measures already exist that could be applied to people to stop the 
antisocial behaviour. These measures would include move-on notices, which are the subject of great controversy 
in themselves, but we have such measures available to the police and other law enforcement officers. We also 
have restraining orders. Those two measures were canvassed in the briefing on this bill that Labor members had 
with the officers. There are other measures available to law enforcement agencies that could be put in place and 
that would, in effect, have the same outcomes as a prohibited behaviour order, but they are substantially 
qualitatively different from the measures contained in this bill. In fact, with PBOs we are widening the net of 
what is considered illegal. I make the point again that this loose definition will simply make this bill a point of 
ridicule rather than it being regarded as a serious attempt to reform the legal system. 

I have already made some comments about the hefty penalties for breaching prohibited behaviour orders. I have 
asked a question a couple of times, and have not really been able to get an answer, about what level of non-
compliance with an act of any sort, whether it is the agricultural legislation that Hon Robyn McSweeney took 
through this place yesterday or it is something to do with illegal dumping—members can think of any of the 
measures that we have considered in this place in the past five years—would send a message that there is 
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something wrong with the legislation itself. I do not know what the answer to that is. Maybe there is no answer; 
maybe it is a piece-of-string question. In the United Kingdom, the other jurisdiction with similar legislation, 
67 per cent of these orders were breached. What does that tell us? Surely, that figure is not without some import. 
If the government had walked into this place and said, “We have looked at models in other jurisdictions and we 
see that what was tried in the UK clearly does not work because it had a 67 per cent breach rate; therefore, we 
have changed our bill in the following ways”, it would have at least given us something to talk about. However, 
the government seems to be oblivious to the 67 per cent breach rate or perhaps has some other explanation about 
why that is not a problem. I look forward to the parliamentary secretary’s response to that point.  

As I said, I will not have time to canvass all the amendments. Presumably, we will have time at the committee 
stage to do so. However, I point out that at the beginning of my speech I made the point that although nobody on 
this side of the house denies that antisocial behaviour is a problem, we believe there is a better way to deal with 
it than to simply shovel all these people into the criminal justice system. We have some fantastic evidence in 
Western Australia of diversionary programs that have been shown to work. There is a whole list of these 
programs, but unfortunately I do not have time to go through them now. Hopefully, I will have time to talk about 
them later. Some of these programs are so effective that they have even won awards; they have been 
acknowledged publicly for how effective they are. 

HON GIZ WATSON (North Metropolitan) [2.46 pm]: We are debating the Prohibited Behaviour Orders Bill 
2010. This bill will permit a court to make a prohibited behaviour order against a person aged 16 years or older 
who has been convicted twice or more, over a three-year period, of offences involving antisocial behaviour. I 
note with interest the list that the Deputy Leader of the Opposition tabled, which was kindly provided by the 
parliamentary secretary, gives some indication of the offences that it is contemplated will comprise this 
antisocial behaviour. To me, there is a lot of contrast between that list and the comments that the Attorney 
General has made publicly about the kind of behaviour that is supposed to be addressed by this bill, such as 
graffitiing, hooning and other offences. Therefore, there is a fundamental question about the sort of behaviour we 
are trying to tackle with this bill, which has been made less clear to me than I thought it was before I looked at 
that list. 

This bill is meant to target offences involving antisocial behaviour and people who are likely to commit a further 
offence involving antisocial behaviour, unless constrained from certain otherwise lawful activities and 
behaviour. Regulations will indicate which offences involve antisocial behaviour. I gather that the list that was 
tabled is indicative of what will be in the regulations. A PBO constrains a person from such lawful activities and 
behaviour as the court considers reasonably necessary to reduce the likelihood of the person committing a further 
offence involving antisocial behaviour. A PBO application is made by the prosecutor after the person is 
convicted of an offence involving antisocial behaviour but before the person is sentenced. The court can make a 
PBO after sentencing either based on that application or of its own initiative. If a community-based sentence is 
imposed for the offence, the maximum PBO duration is the length of that sentence; otherwise, a PBO’s duration 
is a minimum of six months, as I understand it, and a maximum of two years. That period will not necessarily 
start immediately upon the PBO being made; it may commence at a later date set by the court; or, if the person 
was sentenced to a prison term and it was not a suspended sentence, upon the person’s release from custody. A 
PBO can be varied, including being extended or cancelled. As with restraining orders, proceedings to make, vary 
or cancel a PBO are civil proceedings, but proceedings for a breach of a PBO are criminal proceedings. Unlike a 
restraining order, consequences flowing from a PBO include the following. Unless the court orders otherwise, 
the department CEO must publish on a website, after which anyone may republish in any manner—this point has 
been made by several previous speakers—the person’s name, photograph, town or suburb of residence and the 
PBO constraints. That is contained in clause 34 of the bill. A police officer who reasonably suspects that a 
person in a public place is prohibited by a PBO from having something in his or her possession may do a basic 
search of the person, whether or not the officer suspects the person actually has that thing in his or her possession 
at the time. That is contained in clause 46. Failure to obey an officer’s order is an offence that will attract a 
$12 000 fine and imprisonment for 12 months. Resistance may lead to further charges, and, at worst, mandatory 
sentencing if the officer is injured in a scuffle. It is worth mentioning that if the Western Australian Police Union 
has its way, it may well involve Tasers to ensure compliance. 

I acknowledge and thank the Parliamentary Library staff, who gathered resources onto its POWAnet “In the 
Spotlight” link in anticipation of this debate, on the topics of PBOs and on naming and shaming. This greatly 
assisted my research. I thank also the Criminal Lawyers’ Association, the Youth Affairs Council of Western 
Australia and the Aboriginal Legal Service, which took a considerable period of time to provide me with long 
and considered feedback on this bill. I want to take this opportunity to table a copy of the Aboriginal Legal 
Service’s submission on this bill. Other members have referred to it, but I do not think it has been formally 
tabled in this debate. I seek leave of the house to table a document entitled “Aboriginal Legal Service of Western 
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Australia (Inc.): Submission to the Western Australian Parliament: Prohibited Behaviour Orders Bill (WA) 
2010”, dated August 2010.  

Leave granted. [See paper 2753.] 

Hon GIZ WATSON: I want to talk now about some other jurisdictions in which similar legislation has been 
implemented. Mention has been made of the United Kingdom. The United Kingdom introduced anti-social 
behaviour orders, or ASBOs, via its Crime and Disorder Act 1998. The ASBOs in the United Kingdom have 
similarities with PBOs but are much broader, which limits comparison in our view. There has been much 
discussion about ASBOs in the community, in the media and in Parliament, as all members of the Legislative 
Council would be aware. Suffice to say that ASBOs have attracted a lot of concern and have a very high breach 
rate. ASBO supporters would say this is evidence that they are effective more often than not. ASBO detractors 
would say this is evidence that they are ineffective a lot of the time. I guess that is dependent upon one’s point of 
view on this issue.  

South Australia has considered, off and on over the past four years, introducing ASBOs or something similar. 
Early in 2010, South Australia’s Attorney General announced that he was considering the introduction of 
community responsibility orders. His description of the likely content of these orders sounds very similar to the 
PBOs that are proposed in the bill that we are debating today. 

In 2009, New South Wales introduced youth conduct orders as a two-year pilot in certain locations. In 2006, it 
introduced the anti-social behaviour pilot project. Together, these aim to bring together relevant agencies—for 
example, community services, education and health—to intensively case manage children who have committed 
crimes or are at risk of offending. That may include behaviour prohibitions, or requirements to engage in positive 
behaviours, such as attending an early intervention program, or doing a course of study or training. It does not 
involve, importantly, naming and shaming. According to a report to the minister dated April 2010 by Noetic 
Solutions Pty Ltd, these two measures have not yet been evaluated, and the extent to which they duplicate each 
other has not yet been ascertained. 

In 2006, the Northern Territory took a different approach when it passed its Antisocial Behaviour (Miscellaneous 
Amendments) Bill 2005. This bill provides for a process to make private premises, including homes, alcohol 
free. It also enables the territory’s public housing provider to require tenants to enter into an acceptable 
behaviour agreement, and gives the courts the power to terminate a tenancy on the grounds of antisocial 
behaviour. 

In 2006 in Western Australia, the then Minister for Police, Hon John D’Orazio, issued a media statement saying 
that he was considering introducing into Western Australia the United Kingdom version of ASBOs. This is an 
important part of history that also needs to be put on the record. I have gone back to the media at the time. An 
interesting article appeared in The West Australian of 17 March 2007. That article certainly makes interesting 
reading in light of the fact that this debate has now been turned on its head in terms of the various players. The 
article reads — 

Shadow police Minister Rob Johnson believes anti-social behaviour orders are “hopeless” and sees little 
benefit in introducing them in WA, although investigating their introduction was part of Liberal Party 
policy at the last State election. 

Obviously something has changed dramatically since 2007. It continues — 

Police Minister John Kobelke revealed on Tuesday that ASBOs were being considered by the 
Government. On Wednesday he said he had examined the operation of ASBOs—originally flagged in 
April 2006 by former police minister John D’Orazio—while in Britain. 

“Some aspects could prove useful here,” he said. 

He described Mr Johnson’s criticism of ASBOs as “rather silly political head-kicking”.  

It is interesting what can happen over the course of time. Apparently the boot was on the other foot at this point 
in time. The article goes on to say — 

“He’s not looking to see which head he is kicking. It’s a classic case of him shooting himself in the 
foot. The coalition promised something they are now saying doesn’t work and is no good,” he said.  

Mr Johnson said he expected Mr Kobelke to have great difficulty getting the orders through Parliament.  
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However the coalition’s Safer Towns And Cities: Curbing Anti-Social Behaviour policy released on 
February 15, 2005, states: “The coalition will examine a number of models for legislative reform, 
including the introduction of anti-social behaviour orders.” 

Indeed, here we are in 2010, doing just that. The article continues — 

A coalition statement released on the same day read: “We will introduce new powers for police such as 
ASBOs. ASBOs are similar in many respects to injunctions and restraining orders and stop certain types 
of behaviour that may give rise to harassment or intimidation.” 

Mr Johnson said this week the Liberal Party had since investigated ASBOs and decided against them. 
“The information we have coming out of the UK is that while they are good in principle, they have not 
been effective or of any real benefit.  

“We should be taking a much harder line on anti-social behaviour from the beginning, a much harder 
line than that offered by ASBOs—and that is my intent,” he said.  

WA Police Commissioner Karl O’Callaghan said anti-social behaviour orders could help authorities 
deal with regular troublemakers but warned — 

Interestingly enough — 

the “devil would be in the detail”. 

In a brief statement, Mr O’Callaghan said he would be keen to discuss the issue with Mr Kobelke and 
how such orders could be implemented and managed. 

It is worth reminding members of how different things look depending on whether they are in government or in 
opposition. Whereas I welcome enthusiastically the Labor Party’s change of heart on its attitude to antisocial 
behaviour orders — 

Hon Kate Doust: Be nice! 

Hon GIZ WATSON: I will be as nice as I possibly can be, Deputy Leader of the Opposition. But it does need to 
be said that there has been an inconsistency in this area. That probably indicates that this is a controversial area 
of potential legislation. I am, of course, more than delighted that the Labor Party has now realised that these 
types of orders do not produce the result that the community might want in reducing antisocial behaviour. I trust 
that the Labor Party will now amend its policy to reflect its current position so that the next time the Labor Party 
is in government, it will not be doing the same thing all over again. To me, coming from the position of the 
Greens, this indicates another problem that we have when we enter into bidding wars about law and order. It is 
incumbent upon political parties, in my humble view, to set clear policy directions so that when they come into 
government their policies are consistent with the position that they took when in opposition.  

It is worth pointing out at this time also that the other party in this place and in this Parliament that is in a very 
strong—in fact, deciding—position in determining the success or failure of this legislation is, of course, the 
National Party. The National Party does not have policies on anything other than royalties for the regions, which 
I find highly problematic. It means that, in terms of knowing where the National Party stands on anything, the 
first we hear about it is when the National Party supports the position of the government in cabinet. It does that 
in the absence of any public policy position, which I, frankly, find exceedingly problematic. It needs to be on the 
record that the National Party is the silent enabler of some very retrograde legislation, including bills such as the 
Prohibited Behaviour Orders Bill 2010. The National Party should not be able to just sit and get the benefits 
without taking some of the responsibilities for legislation such as this. 

In December 2009 the government issued a draft version of the bill for public comment; I made a submission to 
the Attorney General on 9 February 2010. The position of the Greens (WA) then was that we would not support 
the bill in that form because of the following reasons: a lack of evidence regarding the need for the bill, given the 
alternatives available; the need for amendment to ensure a prohibited behaviour order will be granted only if it is 
both a proportionate response and the most appropriate alternative available; a likely increase in the number of 
prisoners, adding to overcrowding in prisons; the limited availability of legal aid for civil matters; the lack of a 
review clause or other provision for monitoring impact; and strong opposition to any version of the bill that 
contained naming and shaming clauses, particularly in respect of children. 

The bill that we now have before us, or the one that was introduced into Parliament, addressed some of these 
concerns. The bill is substantially similar to the draft bill, but it has the following difference: a PBO can only be 
made against a person aged 16 or older. We acknowledge that that has been a shift—a welcome shift—but it has 
not shifted far enough, in our view. The Greens will speak to amendments with regard to making PBOs 
applicable only to people aged 18 or older.  
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Repeat antisocial offences that attract jurisdiction must have been committed within three years of a previous 
conviction, but it does not matter if the offence attracting the consideration of a PBO was committed before the 
bill came into operation, interestingly enough. Some matters are no longer required to be considered by the 
court, and the desirability of protecting people and property from further antisocial offences has been promoted 
as the primary consideration.  

The penalties have been changed: a lower fine will be imposed if the PBO is made by the Children’s Court; a 
higher fine and longer custodial sentence will be imposed if the PBO is made by the District Court or the 
Supreme Court. There has also been the inclusion of a provision for review that will occur after three years. We 
certainly welcome that amendment in the bill that was presented to the Parliament. 

The bill was debated at length, clause by clause, in the Legislative Assembly, and in the final vote it was 
opposed by the Labor Party and the member for Fremantle. The Assembly amended clause 3 so that the 
definition of “hearing notice” now includes a requirement that it specify the terms of the PBO to be sought—
again, that is a reasonable amendment.  

The first question is: is there a need for prohibited behaviour orders? As has been clearly stated before—I will 
state it again—we are not persuaded that there is any need for this legislation, and I am not persuaded that such a 
bill is likely to significantly reduce crime. On 11 August 2010 I asked a question that went on notice and was 
answered on 14 September 2010. My question was — 

(1) What is the typical profile of prolific low grade offenders aged 16 or older, including but not 
limited to — 

(a) mental health status; and 

(b) history of alcohol and/or substance use? 

Offending behaviour can be a manifestation of such health problems, and I have concerns about the effectiveness 
of PBOs for such offenders while these risk factors remain unaddressed. The Attorney General’s answer did not 
provide the information I sought. The answer gave no information at all about adults, and in respect of juveniles 
the answer was that the Department of Corrective Services does not profile young people.  

In respect of juveniles, a key finding of the 2008 Auditor General’s report, titled “The Juvenile Justice System: 
Dealing with Young People under the Young Offenders Act 1994”, was — 

• There is no structure or process to ensure that mental health and substance abuse problems 
associated with repeated offending are identified and treated: 

• significant numbers of young people with high levels of offending have mental health or 
substance abuse problems 

• there is limited identification of young people with underlying mental health and substance 
abuse problems in the juvenile justice system 

• no agency takes responsibility for case managing these young people to ensure their mental 
health, substance abuse and other problems are managed. 

The Auditor General’s report went on to recommend that — 

• Government agencies that have contact with young people in the justice system (that is, 
Department for Child Protection, Department of Corrective Services, Department of Health and 
Western Australia Police) work together to ensure that young people who offend repeatedly are 
identified and case managed until the mental health, substance abuse and other problems that are 
associated with their offending are successfully managed. 

I think that point was well made by Hon Linda Savage in her comments on this bill.  

The 2009 final report of the Law Reform Commission of Western Australia on court intervention programs 
referred to the findings of the Auditor General, and also stated — 

In its submission for this reference the Office of the Public Advocate noted that 23 per cent of Western 
Australian prisoners had either a mental illness, intellectual disability or acquired brain injury. An 
ongoing study by the Australian Institute of Criminology found that in 2007 well over 70 per cent of 
detainees tested at the East Perth lock-up returned a positive drug test. These underlying problems 
increase the risk of future offending. As the Auditor General of Western Australia stated in June 2008, 
‘significant numbers of young people with high levels of offending have mental health or substance 
abuse problems’. 
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In preparing this Report the Commission examined a selection of Western Australian sentencing cases 
(a total of 156 offenders) in the Supreme Court and District Court. The Commission found that in 
approximately 90 per cent of these cases there was evidence of at least one of the following underlying 
problems: substance abuse, mental health, family violence, gambling and homelessness. In 71 per cent 
of the cases analysed substance abuse was involved in some way; 28 per cent of offenders had a mental 
health problem; 19 per cent of offenders had both substance abuse and mental health problems; and in 
14 per cent of cases either the offence involved family violence (or abuse) or the offender had 
previously been a victim of family violence or abuse. These results support the contention that a 
substantial number of offenders have underlying problems that contribute to offending behaviour. And, 
as discussed above, there is evidence to demonstrate that court intervention programs can reduce 
offending levels among these high-risk offenders. 

I am not persuaded that existing legislative mechanisms and other things aimed at addressing similar behaviour 
are inadequate. Existing mechanisms—apart from actual charges for committing a further offence—include 
section 38(3) of the Restraining Orders Act 1997, which permits a police officer to apply for a misconduct 
restraining order on behalf of the public generally, a breach of which is an offence that attracts a penalty; 
section 27 of the Criminal Investigation Act 2006, which permits a police officer to order a person to move on 
from a public place or public transport, and to breach that order is an offence that attracts a penalty; prohibition 
orders imposed under the Liquor Control Act 1998, which prohibit a person from entering licensed premises; 
bail conditions, which can restrain a person from otherwise lawful behaviour pending resolution of a criminal 
law proceeding; and a raft of sentencing options described in detail at page 7 of the Aboriginal Legal Service’s 
submission. In addition, some programs effectively address crime. The Youth Affairs Council of WA’s 
submission to the Attorney General on the draft bill identified some of these.  

In relation to the number of offences, which is covered by clause 8, the Attorney General has repeatedly stated 
on Wangle—as has been mentioned before—and in other places that the bill is aimed at a small group of the 
worst repeat offenders; for example, the 20 or so adults who, between 2006 and 2009, were sentenced on more 
than 20 separate occasions; and the 20 or 50—I have seen both figures quoted by the Attorney General and I am 
not sure which one is actually correct—juveniles who, in the same period, committed more than 50 offences 
each. 

I refer to page 13 of a publication by the Australian Institute of Criminology titled “What works in reducing 
young people’s involvement in crime: review of current literature on youth crime prevention” published in 2009, 
which reads — 

Over two-thirds of juveniles offend just once before desisting and a further 15 per cent desist after 
committing two offences …  

Similarly, in the other place the Attorney referred to a publication of the Crime Research Centre of the 
University of Western Australia called “Pathways through Justice: A Statistical Analysis of Offender Contact 
with the WA Juvenile Justice System”, which says that most juveniles stop offending after committing five or 
fewer offences.  

For this bill to apply, a person must have committed two offences within a given time frame. I acknowledge that 
this is a necessary condition, but not a sufficient one; that is, not only must the threshold of two offences within 
three years have been met, but also the court must be of the view that the person is likely to reoffend unless 
constrained and that granting a PBO is appropriate in the circumstances. I would rather have seen a higher 
threshold number of offences set in the bill to capture the group that the bill is aimed at. Setting a higher 
threshold avoids the chance of accidentally capturing others and deepening their involvement in the criminal 
justice system, rather than diverting them from crime. For reasons I will discuss shortly, the quality of court 
decision making in enforcing PBOs is quite likely to be affected by, first, respondents having limited access to 
legal aid and hence not only limited legal advice and representation, but also limited access to expert reports; 
and, second, loss of information about exactly what happened during the sentencing process for a previous 
offence if it happened more than a year earlier. 

The duration of the PBOs, which is covered by clauses 12, 23 and 24, depends on three matters: whether the 
related sentence that attracts the PBO is a community-based sentence, whether the court specified the length of 
the PBO and whether an application to vary the length of the order is made. Regarding the first, the definition of 
“community-based sentence” in clause 12(1) does not include sentences imposed on juveniles under the Young 
Offenders Act 1994. Hence, unlike adults, children appear to be ineligible for a PBO of less than six months. I 
acknowledge that this would not be the government’s intention, so I asked this question at a briefing and I 
understood that an answer would be provided later. To date I have not received an answer to that question, and 
perhaps the parliamentary secretary representing the Attorney General can provide it in his response. I note that 
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this point was not raised in the debate in the other place. Would the parliamentary secretary like me to repeat 
that? 

Hon Michael Mischin: Yes, please. 

Hon GIZ WATSON: The definition of “community-based sentence” in clause 12(1) does not include sentences 
imposed on juveniles under the Young Offenders Act. Hence, unlike adults, children appear to be ineligible for a 
PBO of less than six months. That seems to me to be contrary to the government’s intention. When we get to that 
point, the parliamentary secretary might like to respond to that particular question.  

Hon Michael Mischin interjected. 

Hon GIZ WATSON: I am also seeking clarification of whether, by a process of one or more extensions to a 
PBO under clause 24, or even application for extension via clause 23, the duration of the PBO can be extended 
past the limits set in clause 12. I also asked this at the briefing and again understood that an answer would be 
provided, but none has yet been provided. This issue was not raised in the debate in the other place. Under clause 
12, are children sentenced under the Young Offenders Act eligible for a PBO of less than six months, and does 
the process of extension or variation under clause 12 mean that the duration of the PBO can be extended past the 
limit set in clause 12? 

With regards to evidence, I understand from the Criminal Lawyers’ Association that clause 26(3) permits the 
court in a PBO proceeding to consider a statement of material fact for both prior conviction and depositions 
tendered by the prosecution in sentencing for indictable matters. However, these records do not necessarily 
match the facts upon which a person is sentenced because sometimes an offender pleads guilty, but disputes 
some of what the statement of material fact says, and the prosecution does not take issue with the offender’s 
version. Sometimes a prosecutor reads to the court the particulars of an offence that are less serious than the 
statement of material fact says. Sometimes the sentencing judge or magistrate pre-empts the defence’s plea in 
mitigation by declaring the sentence he or she intends to impose and invites the defence to persuade him or her 
otherwise; that is, the court determines that the facts will not make a difference to the sentencing outcome.  

When these things happen in an open court, it is audio-recorded, but courts retain audio recording for only up to 
a year. Thus by the time of a PBO proceeding, which may occur three years down the track, the audio recording 
will be unavailable. Clause 3(2) provides that a prescribed offence is taken to involve antisocial behaviour in the 
absence of proof to the contrary. It seems to me that unless courts start retaining audio recordings for three years 
rather than one, or providing transcripts, it will be almost impossible to prove the contrary. I specifically ask the 
parliamentary secretary how this will be addressed. Will courts from now on retain audio recordings of relevant 
parts of proceedings involving prescribed offences for three years rather than what is now the case, which is one 
year? 

There are procedural fairness provisions in this bill on the question of legal aid. However, I have concerns about 
the availability of legal aid in PBO matters, which leads me to question the real capacity of respondents to 
properly take up the opportunity to be heard by the court on the question of whether a PBO should be made, and 
to make an appropriate application under clause 34(3) for suppression of publication of a constrained child’s 
details. It can be very difficult to get legal aid, particularly for civil matters—PBO proceedings, apart from 
breaches, are clearly civil proceedings—and aid for criminal law matters is also not guaranteed. A Senate report 
published in December 2009 found that the current legal system does not sufficiently provide members of the 
Australian community with access to justice. I understand from the briefing I had that neither Legal Aid WA nor 
the Aboriginal Legal Service of Western Australia is being provided with additional funding. Recommendation 
10 of the ALS’s submission confirms that it receives no funding from the state government. The government is 
assuming that the ALS and Legal Aid WA criteria for grants of aid and their resources can cover PBO 
proceedings, even though clause 7 of the bill envisages that PBO proceedings may be adjourned to a hearing date 
after sentencing has occurred. It seems also to be assumed by the government that if the ALS and Legal Aid WA 
do fund PBO proceedings, this will not be to the detriment of the services they provide to other members of the 
community. I have seen no evidence to suggest that these assumptions are correct.  

While on the subject of legal aid, I note that clause 8(2)(b) requires a court in a PBO proceeding to predict what 
an offender is likely to do in the future unless constrained by a PBO. The following subclause requires the court 
to consider the appropriateness of a PBO. This suggests expert psychological or psychiatric evidence about the 
risk of reoffending and perhaps also an assessment of appropriateness of the PBO may be required. If a 
respondent has a mental health condition or a history of alcohol or substance abuse, this evidence could be 
highly useful in the court. But in the absence of legal aid funding paying for this, how is relevant expert evidence 
to be obtained? 
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Clause 34 deals with the publication of the details of constrained people; it is the naming and shaming aspect of 
this bill. Stanley v Brent is the UK case cited in Liberal Party policy as support for this concept. In that case the 
claimants were members of a gang responsible for serious and antisocial behaviour over a long period, and 
media reports had already occurred. Stanley v Brent does not appear to me to support a default arrangement in 
which publication will occur unless a court orders otherwise, as proposed by the bill. Instead, the case 
emphasises the need for publicity to be confined to what is reasonable and proportionate, bearing in mind the 
rights of both the constrained person and the public. Further, the case refers to no research regarding the 
likelihood for publicity fulfilling purposes of enforcement or deterrence. This point was conceded by the 
appellants, who instead ran an argument based on necessity and proportionality. I also note that no such clause 
applies to violence restraining orders, which address more serious behaviour. The Restraining Orders Act 1997 
sets the penalty for publication regarding the whereabouts of a restrained person at $6 000 or imprisonment for 
18 months, except in very limited circumstances. The Attorney General said on 14 September 2010, in a rather 
cute answer to my question on notice about PBOs, that it was not government policy to seek to reduce crime by 
inducing shame or humiliation of offenders. That may be so, but the relevant point is not the government’s 
intention, but the impact of legislation. Shame can be constructive and regenerative, and carefully managed can 
be a useful tool in reducing crime, but it can also be stigmatising. The concern with PBOs is that the stigma 
could reduce offenders’ prospects of rehabilitation, particularly for juvenile offenders, either through the 
consequences of negative labelling or by being treated by the offender as a badge of honour. Much of the 
information available about the naming of offenders, particularly juveniles, comes from the criminal law context. 
PBO proceedings are civil proceedings, not criminal proceedings, but they are borne out of criminal proceedings 
so I believe it is appropriate to consider these matters. It has long been accepted in this state that the privacy of 
children needs to be protected. The proposed clause is against the tenor of state law regarding young offenders, 
and against federal and state family law. It is against article 40 of the United Nations Convention on the Rights 
of the Child. It is also against article 8 of the United Nations Standard Minimum Rules for the Administration of 
Juvenile Justice, also known as the Beijing Rules, which reads - 

8. Protection of privacy 

8.1 The juvenile’s right to privacy shall be respected at all stages in order to avoid harm being caused to 
her or him by undue publicity or by the process of labelling. 

8.2 In principle, no information that may lead to the identification of a juvenile offender shall be 
published. 

Commentary 

Rule 8 stresses the importance of the protection of the juvenile’s right to privacy. Young persons are 
particularly susceptible to stigmatization. Criminological research into labelling processes has provided 
evidence of the detrimental effects (of different kinds) resulting from the permanent identification of 
young persons as “delinquent” or “criminal”. 

Rule 8 stresses the importance of protecting the juvenile from the adverse effects that may result from 
the publication in the mass media of information about the case (for example the names of young 
offenders, alleged or convicted). The interest of the individual should be protected and upheld, at least 
in principle.  

In 2008 the United Nations Committee on the Rights of the Child published this statement in its concluding 
observations on the operation of ASBOs in the United Kingdom of Great Britain and Northern Ireland —  

The State party has not taken sufficient measures to protect children, notably those subject to ASBOs, 
from negative media representation and public “naming and shaming” 

… 

The Committee recommends that the State party:  

… 

Intensify its efforts, in cooperation with the media, to respect the privacy of children in the media, 
especially by avoiding messages publicly exposing them to shame, which is against the best 
interests of the child;  

Also in 2008 the New South Wales Legislative Council Standing Committee on Law and Justice published its 
report 35 on its inquiry into the prohibition of the publication of names of children involved in criminal 
proceedings. The report covered a lot of ground, but amongst other things the committee decided, based on the 
evidence it heard, that naming juvenile offenders would stigmatise them and have a negative impact on their 
rehabilitation, and that it was unlikely to act as a significant deterrent to offenders or would-be juvenile 



Extract from Hansard 
[COUNCIL - Thursday, 21 October 2010] 

 p8121b-8151a 
Hon Kate Doust; Hon Linda Savage; Hon Matt Benson-Lidholm; Hon Dr Sally Talbot; Hon Michael Mischin; 

Deputy President; Hon Giz Watson; Hon Ljiljanna Ravlich; Hon Jon Ford 

 [26] 

offenders. It even recommended that New South Wales law be amended to provide that 16 to 18-year-olds 
involved in criminal proceedings who wanted their names to be published could give that permission only in the 
presence of their choice of lawyer, and in response the New South Wales government supported that 
recommendation.  

In 2009, Duncan Chappell and Robyn Lincoln published a paper titled “‘Shhh…We can’t tell you’: An update 
on the naming prohibition of young offenders”. They referred to the committee report I have just discussed, and 
though they noted much of the evidence before the committee rested on perceptions and impressions rather than 
objective research, they also cited other bodies of research as suggesting quite strongly that naming and shaming 
of young people involved in criminal proceedings had negative impacts, though they also noted a lack of direct 
evidence of the impacts of mass media naming young people involved in criminal proceedings and sought 
further research. In their conclusions, they referred to a gathering movement by some, including our own 
Attorney General, to publicly name juvenile offenders and expressed concern about the erosion of international 
conventions in favour of politically expedient and popular positions.  

In the other place, and in his answer to a 14 September 2010 question about PBOs, the Attorney General has 
expressed the view that there is no major evidence for the idea that stigmatisation produces negative ongoing 
effects on recidivism and reoffending. His view is that offenders are deterred by increased risk of apprehension 
and punishment. I agree with the latter, but I am not persuaded on the former; and, in addition, although I 
acknowledge the ameliorating effects of clauses (2) to (4) of the bill, my view is they do not balance out the 
default position. The convention of not naming juveniles has a long history, which naturally means there would 
be limited current empirical evidence available on the reverse position. We are being asked to predict what the 
likely impact of publicising the names of juveniles would be based on what research does exist and also on our 
own knowledge of child psychology and brain development. I am not at all persuaded to the government’s view 
on the information currently available to me. I would, however, support this particular aspect of the bill, the 
effect of naming offenders being referred to the Standing Committee on Legislation for investigation. In fact, my 
colleague will be moving an amendment to that effect when she speaks on this bill, because the effect of naming 
and shaming is the aspect in particular that underpins the policy outcome of this bill, and the evidence for that 
has not been placed before this Parliament. The Attorney General has been inadequate in providing the evidence 
on which he bases his position.  

Related to this, I note that the clause states that the exact address of the constrained person is not to be published. 
However, in a small community, for example, a small country town, and in schools and among minority groups 
where much of the population is known to each other, the offender’s whereabouts would be ready discernable. 
How is vigilante action to be prevented? For example, the media reported in January 2010 that the police in 
Broome had to remind residents to report crime and not take justice into their own hands. Another example is 
where the offender is in hiding from a violent parent. I have already quoted the 2009 Law Reform Commission 
report that identified family violence as an underlying problem for many offenders.  

I ask members to take particular notice of my next point. The clause compels publication of details of an adult 
other than the constrained person, if she or he is named in the constraints imposed by the PBO, unless a court 
orders otherwise. Despite the risk to reputation, such adults are not parties to the PBO proceedings with an 
opportunity to be heard before this happens. I raise this concern with the Attorney General in respect of the draft 
bill, and I am disappointed again to see that that matter has not been addressed.  

I have already expressed my concern that the bill is likely to impact on people with mental health issues. I am 
advised by the Criminal Law Association that sentencing principles currently require that the offenders with 
mental health issues or mental impairment should not be made examples of for the purpose of deterring them or 
others from offending. These sentencing principles are swept away by making PBOs a civil process, rather than 
part of sentencing. But the effect on the offender is the same. Rather than naming and shaming people with 
mental health problems, it would be better to improve mental health services, particularly mental health services 
for children in order to reduce their offending in the first place.  

I move now to the question of breach and also the question of proportionality. The bill sets the penalty for 
breach. If a penalty is imposed by the Magistrates Court or the Children’s Court, the penalty is lower. It is higher 
if it is imposed by the District Court or Supreme Court. So it sets the penalty for breach at the same level as for 
breach of a violence restraining order. This is higher than the penalty for breach of a misconduct restraining 
order, which is more analogous to the intent that I think the government has with this bill. Violence restraining 
orders relate to very serious behaviour, not to the low-level offending targeted by this bill. A breach penalty for a 
misconduct restraining order is $1 000. The UK experience has been that the penalty for a breach of an ASBO is 
in some cases more severe than the penalty for the offence the ASBO is intended to prevent. Evidence submitted 
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by the Law Society of England and Wales in 2004 to the Home Affairs Committee is the reference for that 
particular outcome.  

Western Australia has already had a similar experience with move-on laws. Evidence of the Aboriginal Legal 
Service of Western Australia to the Standing Committee on Legislation in 2006 indicated that with move-on 
orders the penalty for a breach of the move-on orders was higher than the penalty for the offence that the move-
on order was meant to be avoiding, if I can put it that way. On 14 September 2010 the Attorney General 
provided an answer to my question on notice about PBOs. He referred to research supporting the proposition that 
custodial punishments are generally most effective at reducing crime when they are employed to incapacitate 
serial offenders. I assume that this is the reason for the strong disproportion between the penalty and the type of 
offence that PBOs aim to prevent; that is, to incapacitate serial offenders who would not otherwise end up in 
custody. Unlike the government, I am not persuaded that it is appropriate for PBOs to be made if their breach 
would result in a more severe penalty than the penalty for the offence that the PBOs aim to prevent. In particular, 
I do not consider it appropriate that the penalty be the same as or greater than the penalty for the more serious 
crime of breach of a violence restraining order.  

[Member’s time extended.] 

Hon GIZ WATSON: I have only a little more to do, but it is a bit more than 30 seconds’ worth. I thank the 
house for its indulgence.  

I welcome the review clause in the bill and note that this was part of the submission my office made on the draft 
bill. We are pleased that the bill will contain a review clause. I would like to know what data will be collected, 
not least because of recommendation 2 of the 2007 report of the UK House of Commons’ Committee of Public 
Accounts titled “Tackling Anti-Social Behaviour”, which states — 

The lack of published data on the effectiveness of different measures to combat anti-social 
behaviour in different situations or with different groups of people has led to variation in the 
extent to which local areas use the interventions available to them. Decisions are based on local 
preferences and the familiarity of those in authority with the different types of measures, rather than an 
objective assessment of what works with different types of perpetrators. Evaluation of what works is 
also hampered by the lack of a standard data set on perpetrators’ characteristics. To enhance the 
effectiveness of measures to tackle anti-social behaviour the Home Office should: 

• develop and implement nationally an evaluation system to assess the comparative effectiveness 
of the individual measures and powers, and the extent to which socio-economic, geographic, 
ethnic, and age factors influence the outcomes achieved; 

• use the data collected to provide local anti-social behaviour teams with evidence based 
recommendations on what works best in which circumstances; and 

• specify a standard data set to be collected by local anti-social behaviour coordinators, so that 
all areas collect information on the use of measures against the same set of criteria, and in 
particular separating out data for young children from those nearing adulthood (where the 
different causal factors may apply), and collecting data on warning letters issued, so as to aid 
data comparisons and benchmarking.  

For the review process to be meaningful, it would be appropriate for arrangements to be in place to collect 
relevant data immediately upon the bill being passed, assuming, unfortunately, that it will be passed. However, I 
understand from the briefing I received that the evaluation process has not been designed; hence, some relevant 
data may not be captured. I further understand from the briefing that the review is likely to be limited to the bill’s 
effect, rather than being a broader examination of what works best with the perpetrators. This, too, is 
disappointing.  

I note that there are a number of amendments standing in my name on the supplementary notice paper. I will 
speak to those when we deal with this bill in committee.  

The Greens (WA) will not support a bill of this nature. The government has not made the case for the need for a 
bill of this nature. In particular, the application of this bill to young people between the ages of 16 and 18 is not 
something that we can accept. The most likely consequence of naming and shaming young people in particular is 
that it will permanently stigmatise them. It will affect their whole lives, from opportunities for employment to 
advancing themselves, and increase the likelihood of them re-offending. We will strenuously oppose this bill.  

HON LJILJANNA RAVLICH (East Metropolitan) [3.35 pm]: I also oppose the Prohibited Behaviour Orders 
Bill 2010. One of the downsides of being one of the later speakers in a debate is that many of the issues have 
already been canvassed. Nevertheless, I feel it is important for me to put my view on the public record.  
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As a community, we are looking for solutions to antisocial behaviour by juveniles. It is a longstanding problem. 
It is a worldwide problem. The search for a solution to the problem is somehow predicated on a belief that 
antisocial behaviour by young people pertains to this point in time and that, historically, there was not antisocial 
behaviour in any way, shape or form. Therefore, we are compelled to address this as a matter of urgency and as a 
priority. I hold the view that there have always been young people and that not all young people have been well 
behaved throughout the ages. Today is no different from the past in that respect.  

The real issue is how best to deal with the whole issue of antisocial behaviour by young people. There are 36 
members in this place who probably have 36 different viewpoints on the best way to deal with antisocial 
behaviour. My experience as a teacher and deputy principal has led me to believe that the children who develop 
antisocial behaviours are those who, by and large, are troubled. They may be troubled for a variety of reasons, 
but most of the reasons stem from the sort of family life they experience—the love or lack of love they receive, a 
lack of attention, a lack of resourcing for them at a family level, and the sorts of support systems they have or do 
not have. We live in a society in which everybody wants their individual freedoms. Parents will often make 
choices about their individual freedom and children are sometimes left to deal with the consequences of their 
parents exercising those choices. We live in an environment in which life has become increasingly complex for 
many children. Some have better coping mechanisms than others. There is no doubt that some react to the rate of 
change within their personal lives and social circumstances better than others do. There are always casualties. I 
believe that the young people who exhibit antisocial behaviours do so because of the problems they are trying to 
deal with internally. From that point of view, I hold the view that some sympathy needs to be extended to those 
young people and that they should perhaps not be dealt with in a punitive way.  

As is stated in the explanatory memorandum —  

The purpose of the Prohibited Behaviour Orders Bill 2010 is to provide courts with a mechanism to 
restrict a person who has a history of anti-social behaviour related offences from specified behaviours 
with the intent of preventing that person from engaging in future anti-social behaviour. 

As has rightly been pointed out, this experiment has been adopted from the United Kingdom. It was not 
particularly successful in the United Kingdom. I am of the view that it will not be successful in Western 
Australia. Earlier I had access to a schedule that lists the types of behaviours that may be dealt with under this 
legislation. I sought the parliamentary secretary’s advice about that schedule. The schedule tries to identify the 
types of acts that will meet the provisions of the legislation. Given his legal background, I am sure that the 
parliamentary secretary will be able to explain them more eloquently than I can explain them. That list is by no 
means definitive because other types of behaviours are not listed. It is almost impossible to list every behaviour 
that may be dealt with under this legislation.  

In the United Kingdom prohibited behaviour orders are called anti-social behaviour orders. A number of 
behaviours that were defined as antisocial behaviour in the United Kingdom have been identified. I would be 
interested to find out from the parliamentary secretary whether those sorts of behaviours will apply equally under 
this legislation. For example, when the British government introduced its legislation antisocial behaviour 
included busking, drunken behaviour, abandoning a car, begging, spitting and fare dodging. The issue of fare 
evasion on our public transport system is enormous and I suspect that many young people try to avoid paying a 
fare. A range of other behaviours must also fall within the purview of this legislation.  

One of the risks of this legislation is that it will not be applied properly. A person who has a gripe with another 
person could dob in that person for certain antisocial behaviours, which could inadvertently lead to a young 
person being brought into the legal system. Another issue of concern is: who will police this legislation? Hon 
Giz Watson referred to violence restraining orders, which are routinely broken in Western Australia. The 
policing of violence restraining orders is inadequate. I find it hard to believe that prohibited behaviour orders 
will be policed, particularly given that no additional funding will be allocated in the police budget in 2010-11. 
There is no suggestion that the police will be given any additional funds to ensure that this legislation is properly 
policed. 

I refer to an article that spells out the key areas of concern for most people. The article was written by Luke 
Walladge. I do not know who he is. It was posted on Crikey on 17 September 2010. It reads —  

For a smart bloke, WA’s Attorney-General Christian Porter has some pretty dumb ideas. Take this 
week’s cracker, for example — Prohibited Behaviour Orders, applied by a prosecuting authority on top 
of a sentence, criminalising normal behaviour for the order’s subject. For example, if your council 
bangs you to rights for a noisy dog, a PBO can make it illegal for you to simply own one. If you’ve 
been done for graffiti, just holding a Texta can send you to jail.  

Who needs roads, schools or hospitals when you can imprison someone for a dog?  
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PBOs are based on the failed British model of Anti-Social Behaviour Orders. In the UK, it was found 
that after 10 years the laws did nothing other than give the impression that the government was trying to 
do something about crime, while doing nothing at all. It shouldn’t surprise anyone though; the recycling 
of failed UK policy has been a hallmark of the Barnett Liberals.  

Hon Michael Mischin: Who wrote it? 

Hon LJILJANNA RAVLICH: Luke Walladge.  

Hon Michael Mischin: I don’t know who he is. 

Hon LJILJANNA RAVLICH: I do not know who he is either. He does not have to be an expert; he could be 
anybody off the street. Everyone has an opinion. The reason I have referred to this article is because it outlines 
the key reasons that this legislation is not particularly good legislation. I use it because he writes it more 
eloquently than I could say it, although Hon Michael Mischin probably does not agree with that. It reads —  

It gets better. The PBO laws compel courts to publish on the web photographs, names and suburbs of 
juveniles 16 years and over. Predictably, this labels young people for the rest of their lives, reducing the 
likelihood of the offenders rehabilitating themselves, getting a job or becoming in any way productive 
members of the community.  

We all agree with that. There is no doubt that many young people would wear a picture of themselves in the 
newspaper, on a poster or on the internet as a badge of honour. It continues -  

But still, it gets better. The laws provide no resources to enforce PBOs, instead shifting responsibility 
for reporting breaches to members of the public; i.e. the government expects that the public will be 
scanning the PBO website and then reporting individuals who breach their orders. Following this report, 
the government expects police to drop what they’re doing and rush round in time to catch the individual 
in the act of a breach of order … oh, while at the same time not expecting a rise in vigilantism.  

By way of summary he writes —  

Is it any surprise that WA’s current prison population is 4700, having grown by nearly 800 since the 
Barnett government came to office? If you assume $100,000 per prisoner per year (the figure quoted by 
the Inspector of Custodial Services and the Chief Justice), that means recurrent costs of operating 
prisons have grown by $77.5 million a year, not to mention the more than $600 million spent on 
building new prison infrastructure. All for absolutely nothing.  

I half suspect that those figures are undercooked rather than overcooked. Having listened to Department of 
Corrective Services representatives provide information before the Standing Committee on Estimates and 
Financial Operations, I know that those figures are in the ball park and that they ring true.  

The article continues — 

The sad thing in all this is, WA’s Liberals are well behind the times. The UK is throwing out its stop-
and-search and PBO laws already—they didn’t work. NSW is abandoning the childish squabble over 
“toughness”, with Liberal shadow Attorney-General Greg Smith advocating a shift from that juvenile 
debate to a serious one about outcomes and delivery. But still Barnett’s government flogs political 
alchemy at the cost of sensible, honest solutions. 

I think that pretty much sums up the issues as far as I am concerned. There really are a lot of unanswered 
questions about this legislation. Where are these juveniles going to go? What is the implication of this for our 
juvenile detention centres or other places where juveniles go when they are put back into the system? How is this 
being funded? Why has no provision been made in the budget for any increases in the number of juveniles held 
in detention? Many, many questions about this legislation have not been answered.  

I did find it funny when doing some research. I came across some less common anti-social behaviour orders that 
were recorded and listed in a report to the Home Office to illustrate the difficulties with ASBOs. This included 
two teenage boys from East Manchester who were forbidden to wear one golf glove as it was a symbol of 
membership of a particular gang. A 15-year-old boy was forbidden to play football in his street. An 18-year-old 
male was banned from congregating with more than three youths and was subsequently arrested when he entered 
a very popular youth club. The subject scheduled for discussion at the club that day was how to deal with 
antisocial behaviour. The first farmer who was given an ASBO was instructed to keep his geese and pigs from 
damaging his neighbour’s property. The oldest recipient of an ASBO was an 87-year-old man who was abusive 
to his neighbours. To me that demonstrates that really, at the end of the day, there is always a danger that these 
prohibited behaviour orders can be interpreted in a way that leads to consequential outcomes that were never 
intended by the legislation.  
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Finally, I will make a couple of comments. Firstly, this is not legislation that has wholehearted support from lots 
of sectors in the community. I think it is concerning that the Law Society of Western Australia also does not 
support the legislation. Clearly, it has a view that this legislation is destined to fail in Western Australia. I would 
be interested—I have not looked in the legislation—to know whether the legislation has a sunset clause or 
whether a review of the legislation is proposed. 

Hon Kate Doust: There is a review. 

Hon LJILJANNA RAVLICH: Within what time frame? 

Hon Kate Doust: I think it’s two or three years. 

Hon Michael Mischin: It is three years. It is in clause 40. 

Hon LJILJANNA RAVLICH: I am pleased to hear that because I think that this is the sort of legislation that 
we will want to work out fairly early in the piece whether, first, it is having any significant impact and, secondly, 
whether it is in fact cost-effective. It may well be that it costs a lot to get these young people, or not so young 
people, off the street, but by the same token there are better ways to get to these kids because, of course, the risk 
always is that they will mix with the wrong element once they are in the system and consequently end up on a 
slippery slope heading downwards. Therefore, we want to try to give young people in particular every 
opportunity and I am not convinced that this legislation will do that.  

The fact that the Law Society of WA does not support this legislation is very concerning. We know that the 
Aboriginal Legal Service of Western Australia made a submission about this bill to Parliament in August 2010 
and it certainly opposes it. The ALS no doubt opposes this legislation because it can see it having a particularly 
negative impact on members of its own community, which was reflected in the submission. I am amazed, I have 
to say, given the lack of support for this legislation from all quarters that the Attorney General has made the 
choice to, in fact, go down this path. It was an election commitment. The government wants to be seen to be 
tough on law and order issues; however, I think that the Attorney General should seriously reconsider this 
legislation. If the bill is passed and becomes law, the government should monitor the effectiveness of it very, 
very closely because I think that it has the potential to result in adverse impacts on different groups of people in 
the community. It certainly has the potential to lead to unintended consequences. Having said all that, I too, like 
my colleagues on this side of the house, oppose the Prohibited Behaviour Orders Bill. 

HON JON FORD (Mining and Pastoral) [3.57 pm]: I will focus on the Prohibited Behaviour Orders Bill 2010 
from a local constituency perspective. I am sure that the bill is unworkable and, like my colleagues on this side 
of the house, I do not see a need for it. I do not think that this bill will achieve the aims that it sets out to; in fact, 
I see a number of problems with it. 

One problem is the whole approach of this legislation. I can think of an example in the Kimberley of a 
prohibition that is not effective from a policy perspective—namely, severe alcohol restrictions as a long-term 
solution for correcting poor behaviour and social problems arising out of alcohol abuse. If members talk to any 
copper in the Kimberley, they will hear that prohibition does not work in the long term. As my colleague who 
represents the same area, Carol Martin, MLA, will tell members, all alcohol restrictions do is deal with a 
symptom and that it certainly is not the medicine that will cure the disease. There have been all sorts of 
unintended consequences as a result of those bans. The fact of the matter is that the symptoms that originally 
dropped off, such as burglaries, common assault and violent assaults against people, are on the rise again. Why is 
that so? It is because the resources have not been put into those areas, from the state and commonwealth 
perspective, to assist those people with what are essentially symptoms associated with poverty and 
disenfranchisement from society. 

I ask members to imagine what it would be like to be a young kid in Halls Creek. Let us put ourselves in their 
shoes. What is there in Halls Creek that would motivate these young kids to educate themselves so that they can 
move on? Compared with kids in the metropolitan area, there is only a substandard level of education. There is 
no public transport. Many of these kids are not being nurtured in their home environment. Many of these kids 
have no role models, because their parents, after years and years of social disadvantage, and of being plagued 
with all the problems of disease associated with alcohol and substance abuse, and other addictive behaviours 
such as gambling, do not know what it means be a role model. Therefore, as part of the solution, we need to 
provide the supports and role models that these kids need. We also need to provide early intervention. We have 
heard about early intervention in other debates in this place. We need to make a real resource investment in these 
communities for these young kids and these men and women who find themselves at the wrong end of the 
poverty problem. Merely coming off alcohol does not resolve and will not resolve that issue. I have heard people 
talk about how the problem is just being transferred from one area to another. In the short-term, there will be a 
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transfer of people. But people with substance abuse and those sorts of problems will find ways of feeding their 
addictions in the places they have come from. 

A good example of what does not work in these communities is the federal government’s alcohol intervention. 
That was started by the Howard government. It was then carried on by the Rudd government, and as far as I can 
see it is being carried on by the Gillard government. However, without a substantial investment in support 
services for these people, that will not work. We can send in the Army. We can build houses. But what is the 
good of building a house if we do not teach people how to maintain that house, and if we do not teach people 
how to bring up their children? What is a normal lifestyle? These are people who for a number of generations 
have never experienced what we regard as a normal lifestyle. Without a serious investment of funds, the 
problems will be perpetuated. Without a serious investment of funds, we will not be able to ensure that these 
children are brought up in a nurturing environment and are educated so that they can take a mutually beneficial 
position in society and fulfil both society’s ambitions and their own life’s ambitions.  

This bill is no different. I believe we already have plenty of ways of dealing with this problem, not only through 
child protection, but also through the Criminal Code. The problem with this bill is that it is, in effect, a cheap, 
lazy bill. That is what it is. The second reading speech states — 

This bill fulfils a key Liberal Party commitment given during the 2008 state election campaign, — 

That is not a great time to develop policy, I can tell members. I try to get involved in policy debates outside of 
that part of the electoral cycle — 

which is driven by what is, in the government’s view, significant, ongoing and informed concern 
amongst the community about several categories of lower level, higher volume antisocial criminal 
offending.  

This bill seeks to target the types of offences that, when viewed in isolation, are of less gravity than the 
most serious or grave criminal offences in the statutes of Western Australia, such as those I have just 
described, but which have a considerable cumulative impact on the lives of ordinary Western 
Australians.  

In an earlier part of the debate, when Hon Kate Doust was making her initial contribution, the parliamentary 
secretary sought to assist the member by tabling a document that lists the types of offences that this bill will deal 
with. 

Hon Kate Doust: He was very helpful.  

Hon JON FORD: I want to take members through some of the offences listed in that document; that is, offences 
that, when viewed in isolation, are of less gravity than the most serious or grave criminal offence. One of the 
offences listed in that document is assault occasioning bodily harm. Is that a low-level offence? 

Hon Kate Doust: I do not think so! 

Hon JON FORD: Other offences listed in that document are criminal damage; assault with intent to rob; 
dangerous driving causing death; sell/supply offences concerned with prohibited drugs generally; prohibited 
weapons, controlled weapons, and other articles carried or possessed as weapons; and conduct intended to incite 
racial animosity or racial harassment. Those are all offences that fall within the definition of “less gravity than 
the most serious or grave criminal offences”. It seems to me the only offence that this list does not cover is 
premeditated murder! Thank God for that! Imagine saying, “You’ve killed two people; we’re going to whack a 
PBO on you”! That might sound flippant. In fact, it is a flippant comment. But what are we trying to do here? 
We are trying to modify people’s behaviour. I believe this bill will further add to the disenfranchisement that 
many of my constituents are suffering from. Recently, an article in The West Australian reported the Salvation 
Army as saying that two million Australians are living in poverty, and one in 10 Australian children are living in 
poverty. I can tell members that a large number of those kids are living in the Mining and Pastoral Region. 
Thousands of kids in the Mining and Pastoral Region are suffering from malnutrition in some way, shape or 
form.  

Another offence that is listed in this document is disorderly behaviour in public. I would not mind a dollar for 
every time a tourist, or some person not from the Kimberley, has commented to me, “Look at those Aboriginal 
people sitting under those trees in that public place! Look at them drinking there! What a disgrace! They’re 
asleep”. Most of the people we see sitting under the trees in the park are sitting there because it is cool, and there 
is grass. They have been doing it for thousands of years—long before we came into the area—because that was a 
traditional meeting area in Broome. I am thinking about the park near Kennedy Hill. But people are complaining 
to me and saying that, in their view, that is disorderly behaviour in public. It seems to me that many of those 
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people being complained about are at risk of being captured under the Prohibited Behaviour Orders Bill 2010 
because of complaints and calls made to the local government there—which is afraid of the impact on the tourist 
industry of those people sitting under the trees—by people who are, quite frankly, just making racist comments 
and putting pressure on community leaders and the police force to deal with them. There are a lot of problems 
with that.  

In Newman, for instance, people come in from the communities and get on the grog, and the police have an area 
of tolerance; they used to let people drink at a place called London Bridge, behind the local council offices. But 
people used to complain about that and it was a hard area to keep clean, so the police then picked them up and 
moved them down to the old nursery. But as the community expanded and those houses impinged further and 
further, the police picked them up and moved them over behind the racecourse. Those people really did nothing 
more than be born Indigenous in the bush. Their offence is that they have nowhere else to drink. There is no 
place to take those people. The choice is to take the women, drunk, to the women’s refuge; the damaged people 
can be taken down to the hospital; or they can be put in the lockup. There is no other place to go; they simply do 
not have any dwellings because the public housing that does exist is already overcrowded. 

There will be no argument presented to me in this place that will convince me that these people will not be 
captured under this legislation. Forget about people being worried about being publicly outed and discriminated 
against, because these people are already publicly outed, discriminated against and chased around with a stick. 
The police, in desperation—because successive governments have not supplied the resources to give these 
people the support that they need—asked whether there could be a designated drinking area. That was seriously 
considered, and I remember as a minister seriously looking at it. The non-government organisations were saying, 
“At least if you allocate an area with high lighting, water, toilet and showers, it would be safer for us to go and 
look for them and supply them with back-up services”, from a social perspective, and the NGOs would be able to 
check on their health and attend to them when they had damaged themselves. Even the council, in the end, 
thought that that was a good idea, but then there was the old insurance issue so the whole idea was abandoned.  

What has been the net result of that? It is that these people are back drinking at London Bridge after about 
three or four years’ consideration of a solution. The obvious solution would have been for the Department of 
Health, which already has a very stretched budget, to build a sobering-up shelter or a hostel to specifically deal 
with those people. But as a government, as a community, we do not make that a high enough priority, and yet we 
are calling on people to deal with this threat, this embarrassment. It is about our failure to actually offer these 
people proper opportunities. That is why I say that legislation such as this that provides for alcohol bans without 
any support behind them and the intervention policies of successive commonwealth governments, will not work 
and are lazy. It looks good for one or two headlines in the paper, and branch members can sit and talk to their 
constituents and say, “We’re tough on this; we’re doing something about it”, while hoping like heck that nobody 
is ever going to say, “What are you doing for them afterwards? How are you going to stop this from occurring in 
the future?”  

We are a rich nation and this state is leading the way in economic recovery; in fact, we do not have that much 
distance to recover because of what good luck has delivered to this state in the resources and commodities that 
we happen to have. But why bring a bill to this house that intends to so-called embarrass and shame people into 
changing their behaviour, especially the class of people I am talking about? 

Debate interrupted, pursuant to temporary orders. 

[Continued on page 8160.] 

Sitting suspended from 4.15 to 4.30 pm 
 


